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STATEMENT OF QUESTION INVOLVED 

Did the court below properly dismiss a complaint brought by 
the State of Arizona for a declaratory judgment to review a decision 
of the Federal Security Administrator disapproving the Arizona Plan 
for the totally and permanently disabled, which was drawn in con¬ 
formity with an Arizona statute? 

J 




SUBJECT INDEX 


Page 


Jurisdictional Statement. 1 

Statement of Case. 2 

Statute Involved . 2 

Statement of Points. 2 

Summary of Argument. 3 

Argument .'. 4 

I. The Court has Jurisdiction to Entertain this Suit. 4 

II. The Action Complained of here is Arbitrary, Capricious, an 
Abuse of Discretion, and not in Accordance with Law. 6 

III. The Federal Security Administrator May not Raise the Ques¬ 

tion of Constitutionality of a Statute because her Rights are 
not Affected Therebv . 9 

IV. Even if Defendant can Raise the Question of Constitution¬ 
ality, the Arizona Plan does not Violate the Equal Protection 


Clause of the Fourteenth Amendment to the United States 


Constitution .11 

Conclusion .15 


TABLE OF CASES 

Cherokee Nation v. Georgia, 30 U. S. 1 (Pet. 1).12 

Cherokee Nation v. Hitchcock, 187 U. S. 294 . 7 

Cohen’s Handbook of Federal Indian Law, U. S. Government 

Printing Office (1945) .13 

Cohen, Indian Rights and the Federal Courts, 24 Minn. L. R. 145.. 7 

Columbus & G. Ry Co. v. Miller, 283 U. S. 96.10 

Ewing v. Mytinger & Casselberry, 339 U. S. 594 . 6 

Heald v. District of Columbia, 259 U. S. 114. 9 

Hernandez v. Frohmiller, 68 Ariz. 242, 204 P. 2d 854 . 7 





















Jones v. Meeham. 175 U. S. 1.13 

LaMotte v. United States, 254 U. S. 570 .13 

Lane v. Santa Rosa, 249 U. S. 110. 7 

Martin v. Federal Security Agency, 73 Fed Sup. 4S2. 6 

Premier-Pabst Sales Co. v. Grosscup, 29S U. S. 226 .10 

Reconstruction Finance Corp. v. Lightsey et al, 1S5 F. 2d 167 .... 6 

State v. Norris, 37 Neb. 299, 55 N. W. 10S6.13 

Social Security board v. Nierotko, 327 U. S. 35S. 6 

Stark v. Wickard, 321 U. S. 2SS. 6 

Tiger v. Western Investment Co., 221 U. S. 2S6.13 

United States v. destine, 215 U. S. 27S.13 

United States v. Com. Osage Co., 251 U. S. 1S2.13 

United States v. Hitchcock, 205 U. S. SO.13 

United States v. Kagama, 11S U. S. 375.12 

Will Point Ovsters v. Ewing, 33S U. S. S60. 6 

Williams v. Johnson, 239 U. S. 414.13 

Winton v. Amos, 255 U. S. 373 .13 

Worcester v. Georgia, 6 Pet. 515. 7 

STATUTE 

5 U.S.C.A. Sec. 1009. 1 

5 U.S.C.A. Sec. 1001-1011. 4 

2S U.S.C.A. Sec. 1291. 1 

42 U.S.C.A. Sec. 1352 . 2 























IN THE 


United States Court of Appeals 
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of the Federal Social Security Act, Appellee. 
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Appeal from the Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

The complaint (Joint Appendix 2) is based on the jurisdictional 
provisions of the Act of June 11, 1946, c. 324, § 10, 60 Stat., 243, 
U.S.C.A., Title 5, § 1009 (page 4, post.) (The matters involved in 
this proceeding arise under the Constitution and laws of the United 
States of America). The amount involved, exclusive of costs and 
interest, exceeds the sum of Three Thousand Dollars ($3,000), as 
shown by plaintiff-appellant’s complaint (Jt. App. 2). Defendant- 
Appellee's Motion to Dismiss (Jt. App. 13) on the ground that the 
complaint fails to state a claim upon which relief may be granted, 
was granted (and an appropriate final judgment entered). (Jt. 
App. 13). 

The appellate jurisdiction of this court is invoked under the Act 
of June 25, 1948, c. 646, 62 Stat, 949, U.S.C.A., Title 28, § 1291. 
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Statement of Case 

The plaintiff-appellant brings this action for a declaratory judg¬ 
ment pursuant to the provisions of Title 14 of the Social Security 
Act. and to review a decision of the defendant-appellee. Federal 
Securitv Administrator. The sole question involved is whether or 
not the court below properly dismissed the complaint for failure 
to state a claim upon which relief may be granted. 

Statute Involved 

Act of August 14, 1935, c. 531, Title XIV, § 1402, as added August 
2S, 1950, c. S09, Title III, Pt. 5, § 351, 64 Stat. 555, U.S.C.A., Title 
42, 1352. 

“1352. State plans for aid to the permanently and totally dis¬ 
abled. 

(a) A State plan for aid to the permanently and totally dis¬ 
abled must (1) provide that it shall be in effect in all political 
subdivisions of the State, and, if administered bv them, be man- 
datory upon them; 000 

(b) The Administrator shall approve any plan which fulfills 
the conditions specified in subsection (a) of this section, except 
that he shall not approve any plan which imposes, as a condi¬ 
tion of eligibility for aid to the permanently and totally disabled 
under the plan— 

(1) Any residence requirement which excludes any resident 
of the State who has resided therein five years during the nine 
years immediately preceding the application for aid to the per¬ 
manently and totally disabled and has resided therein continu¬ 
ously for one year immediately preceding the application; 

(2) Any citizenship requirement which excludes any citizen 
of the United States. ° ° ° ” 

Statement of Points 

I 

The court has jurisdiction to entertain this suit under the Admin¬ 
istrative Procedure Act, U.S.C.A., Title 5, § 1009 (post, p. 4) 

II 

The action of the Federal Security Administrator compained of 
here is arbitrary, capricious, an abuse of discretion, and not in 
accordance with law, and such action should be reviewed by the 
court. 
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III 

The defendant herein may not raise the question of constitution¬ 
ality of a statute because defendant’s rights are not affected thereby. 

IV 

Even if defendant can raise the question, the Arizona Plan does 
not violate the equal protection clause of the Fourteenth Amend¬ 
ment to the United States Constitution. 

Summary of Argument 

The defendant urges that this is a suit against the United States 
of America, and because of the sovereign immunity granted the 
United States Government the court is without jurisdiction. Our 
position is that by virtue of Section 1009, of the Administrative 
Procedure Act (post. p. 4), the United States has waived its 

immunitv in this case. 

✓ 

It is plaintiff’s position that the Federal Security Administrator’s 
action in rejecting the Arizona Plan was arbitrary because the exclu¬ 
sion of reservation Indians in the State Plan (which is the heart of 
this controversy) does not violate any provision of the Federal Act 
(U.S.C.A., Title 42, § 1352, supra, p. 2) because: (1) The State 
Plan would be in effect in all political subdivisions of the State of 
Arizona because Federal Indian reservations are not political sub¬ 
divisions of the State of Arizona; (2) The State Plan does not con¬ 
flict with the residence and citizenship requirements of the Federal 
Act. Reservation Indians are not excluded from the Plan because 
of any residence or citizenship requirement in the Arizona Plan, but 
because of the long-established special treatment they receive at the 
hands of the federal government. The United States has always con¬ 
trolled the lives, property, and in fact the very existence of Indians 
living on reservations. 

By controlling decisions of the Supreme Court the defendant 
cannot be permitted to strike down this Arizona statute on the 
grounds that it denies equal rights and privileges to reservation 
Indians, since the defendant is not a member of that class and could 
not be injured by its operation. 

The Arizona Plan does not violate the equal protection clause of 
the Fourteenth Amendment to the United States Constitution, since 
numerous decisions, statutes and treaties made by the Federal Gov¬ 
ernment itself have provided a perfectly proper basis for a State 
statute to differ in its application as to reservation Indians. 
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ARGUMENT 

I. The Court has Jurisdiction to Entertain this Suit. 

The principal of the immunity of the sovereign from suit has been 
limited bv the Administrative Procedure Act, U.S.C.A., Title 5, Sec- 
tion 1001 through Section 1011, which Act authorizes judicial review 
of administrative actions. Section 1009, excluding paragraph (d) 
(relief pending review) and part of paragraph (e), (inapplicable 
here) reads: 


“§ 1009. Judicial review of agency action. Except so far as 
(1) statutes preclude judicial review or (2) agency action is 
bv law committed to agencv discretion. 

Rights of review 

(a) Any person suffering legal wrong because of any agency 
action, or adverselv affected or aggrieved bv such action within 
the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 



/ • L 
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Form and venue of proceedings 

(b) The form of proceeding for judicial review shall be any 
special statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the absence or 
r inadequacy thereof, any applicable form of legal action (in- 
' eluding actions for declaratory judgments or writs of prohi¬ 
bitory or mandatory injunction 'ofTiabeas corpus) in any 
^ court of compe tent r jurisdiction. Agency action shall be 
subject to judicial/enforcement except to the extent that 
prior, adequate and exclusive opportunity for such review 
is provided by law. 


Acts reviewable 


(c) Every agency action made reviewable by statute and 
every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency action or rul¬ 
ing not directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there has 
been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior agency 
authoritv. 

J 
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(e) So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, in¬ 
terpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) ar¬ 
bitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statu¬ 
tory right; * * * ” 

This section specifically waives the non-consent of the United 
States to any suit brought to obtain jurisdictional review of agency 
actions, and Section (b) expressly allows actions for declaratory 
judgments and writs of mandatory injunctions. This action is clearly 
one seeking jurisdictional review of the administrative order of the 
defendant refusing to approve the plans submitted by plaintiff for 
aid to the permanently and totally disabled, and thus falls squarely 
within the provisions of Section 1009, supra. 

The two exceptions listed in the act are (1) where the statute 
precludes jurisdictional review. We have searched the statutes re¬ 
lating to this point and have been unable to find any section pre¬ 
cluding jurisdictional reviews of orders and decisions of the Federal 
Security Administrator; (2) when the agency action is by law com¬ 
mitted to the agency’s discretion. A reading of Section 1402 of Title 
XIV of the Act (U.S.C.A., Title 42, Section 1352), which authorizes 
state plans for aid to the permanently and totally disabled precludes 
this exception. Part (b) provides: 

“(b) The Administrator shall approve any plan which ful¬ 
fills the conditions specified in subsection (a) of this section, 
except that he shall not approve any plan which imposes, as a 
condition of eligibility for aid to the permanently and totally 
disabled under the plan— 

(1) Any residence requirement which excludes any resident 
of the State who has resided therein five year during the nine 
years immediately preceding the application for aid to the per¬ 
manently and totally disabled and has resided therein continu¬ 
ously for one year immediately preceding the application; 

(2) Any citizenship requirement which excludes any citizen 
of the United States. • * ° ” 

The section is unequivocal/ in stating that the Administrator 
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shall approve any plan which complies with the law. Inasmuch 
as the facts are not in dispute, the question of whether or not the 
plan complies with the law is one for the court to decide. The 
Supreme Court of the United States has heretofore decided that 
the orders and decisions of the Federal Security Administrator 
are subject to judicial review. Ewing v. Mtytinger & Casselberry , 70 
S. Ct. S70. 339 U. S. 594, 94 I.. Ed. 10SS; Will Point Oysters v. Ew¬ 
ing, 174 F. 2d 676; Certiorari denied 70 S Ct. 101, 33S U. S. S60. 94 
L. Ed. 527. 

Plaintiff exhausted his administrative remedies in this case when 
a hearing was held before Oscar R. Ewing, the Federal Security 
Administrator on April 23. 1952. attended by the Attorney General 
of the State of Arizona and his Chief Assistant, at the conclusion of 
which an order was issued finding that the Arizona plan for aid to 
the permanently and totally disabled was not approvable under the 
Social Security Act for the receipt of federal funds. 

II. The Action Complained of here is Arbitrary, Capricious, an 
Abuse of Discretion, and not in Accordance with Law. 

In reviewing the action of the administrative officers, it is the dutv 
of the court to determine whether or not the administrative officer 
acts contrary to law or if his action is arbitrary or capricious, or in 
excess of statutory jurisdiction, then such action should be reversed 
bv the reviewing court. Reconstruction Finance Corp. v. Lightsey 
et al, 1S5 F. 2d 167; Martin c. Federal Security Agency , 73 Fed Sup. 
4S2; Section 1009. supra, page 4; likewise, an administrative agency 
may not finally decide the limits of its statutory powers. Social Se¬ 
curity Board v. Sicrotko, 66 S. Ct. 637, 327 U. S. 35S. In the case of 
Stark v. Wickard , 64 S. Ct. 559. 321 U. S. 2SS. SS L. Ed. 733, the 
court states at page 74S: 

4 . * 

° ° When Congress passes an Act e mpFow ering dSministra- 
tive agencies to carry on governmental activities, the power of 
those agencies is circumscribed by the authority granted. This 
permits the courts to participate in law enforcement entrusted 
to administrative bodies only to the extent necessary to protect 
justiciable individual rights against administrative action fairly 
beyond the granted powers. The responsibility of determin¬ 
ing the limits of statutory grants of authority in such in¬ 
stance is a judicial function entrusted to the courts by Con¬ 
gress by the statutes establishing courts and marking their 
jurisdiction. Cf United States v. Morgan, 307 U.S. 183, 190, 
191; 83 L. Ed. 1211, 1216, 1217, 59 S. Ct. 795. * * * ” 

• 1216, iai7,-5fr Sret . 79 5. ^ 


A State plan which excludes Indians on reservations is approvable 
bv the Social Security Administrator. Arizona does not wish to shirk 
"Tts ju d i c i a l responsibility to the Indians within its borders and is, 
therefore, willing to assume the burden of care of those Indians who 
have become emancipated and have worked and maintained homes 
off the reservation and have become recognized members of the 
community, but Arizona is not willing to assume the burden of care 
of Indians living on the reservation for the reason that the Federal 
Government controls the lives, property, and very existence of those 
Indians. 

Arizona has a larger reservation Indian population than any other 
State in the United States, the ratio being one reservation Indian 
for every ten persons living off Indian reservations. Seventy-three 
per cent of the land in Arizona is held by the Federal Government, 
in one capacity or another, leaving the State and its residents 27% 
of the land with which to develop and maintain their economic life. 
While perhaps these facts have no particular legal significance, they 
do tend to show that Arizona is not being unreasonable in its re¬ 
fusal to accept reservation Indians on an equal basis with those per¬ 
sons not living on Indian reservations. 

The State plan is in effect in all political subdivisions of the State 
of Arizona, which have been defined to include counties, cities, 
towns, and school districts, and under the provisions of Section 7, 
Article 13, of the Arizona Constitution, also irrigation, power, elec¬ 
tric, agricultural improvements, drainage and flood control districts. 
Hernandez v. Frohmiller, 68 Ariz. 242, 204 P. 2d 854$ We submit 
that the provisions of the Arizona Plan for aid to the permanently 
and totally disabled contains no prohibition excluding any per¬ 
son residing in the above named political subdivsons of the 
State, even though it does exclude persons of Indian blood while 
living on a Federal Indian Reservation. It has been uniformly 
declared from early times to the present that Indian Tribes within 
the limits of the United States have always been held to be distinct 
and independent political communities, retaining the rights of self- 
government though subject to the protecting power of the United 
States. Worcester v. Georgia , (1S32) 6 Pet. 515; Cherokee Nation 
v. Hitchcock, 187 U. S. 294, 47 L. Ed. 183; Lane v. Santa Rosa, 39 
S. Ct. 1S5, 249, U. S. 110, 63 L Ed. 504; Cohen Indian Rights and 
the Federal Courts, (1940 ) 24 Minn. L.R. 145, 149. 

In view of these decisions it cannot be logically said that Indian 
reservations are political subdivisions of the State of Arizona, and 
therefore the State Plan is in effect in all political subdivisions of 
the State. 
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The State Plan does not conflict with residence and citizenship 
provisions of the Federal Act. 

Section 1402 (b). Supra page 2 (US.C.A. Section 1352 (b)) is the 
part of the Act prescribing the residence and citizenship require¬ 
ments. The Arizona statute shows on its face that the citizenship of 
the Indians is not considered in providing their exclusion from par¬ 
ticipating under the Arizona Plan. The pertinent part of Chapter S3, 
supra, provides: 

“ « ® <» assistance shall be payable under such plan to any 
person of Indian Blood while living on a federal reservation, 
which persons, as wards of the federal government, customs, 
laws and treaties between the Arizona Indian tribes and the 
United States, are entitled to have their education, welfare and 
public assistance needs met by the government; ° ° ° 

Reservation Indians are maintained on lands held in trust for 
them by the Federal Government. Their hospitals, schools and police 
protection are all provided for them by that government. The helium 
gas wells and uranium mines located on the Navajo Reservation in 
Arizona are operated by the Federal Goverenment for their benefit. 
Furthermore. Congress provided in the Enabling Act, under which 
Arizona was admitted to the Union, that Arizona must adopt in its 
constitution a provision that Indian reservation lands and lands 
granted by Congress to any Indian shall be exempt from taxa¬ 
tion by Arizona so long and to such extent as Congress may pres¬ 
cribe. Needless to say. all such lands are exempt from taxation 
by Arizona. Therefore, when Arizona, recognizing the preferred 
status of reservation Indians, takes that matter into considera¬ 
tion and excludes them because of their preferred position from 
participating equally with citizens of Arizona not so preferred, 
that exclusion is not based upon their citizenship, but because 
they possess rights, privileges, properties, equities and guaran¬ 
tees from the Federal Government not possessed or enioved bv 

a » V V 

any other citizen of the State. 

Reservation Indians in Arizona mav not be taxed, arrested or 

* 

tried by the State authorities. They need not comply with the mar¬ 
riage or divorce laws of the State. Consequently, the proposed Ari¬ 
zona Plan cannot be said to contain a citizenship requirement which 

excludes anv citizen of the United States, because the Arizona Plan 
* 

contains no citizenship requirement other than that the applicant 
must be a citizen of the United States. 
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III. The Federal Security Administrator May not Raise the 
Question of Constitutionality of a Statute because her 
Rights are not Affected Thereby. 

Appellee heavily relies upon her proposition that the Arizona 
Plan is not approvable because it conflicts with the Constitution of 
the United States. Her principal objection is that it violates the 
Fourteenth Amendment, to-vvit: racial discrimination, and therefore 
a denial of the equal protection of the laws. 

By virtue of what right does appelle set up this alleged discrimi¬ 
nation as a defense? 

In delegating the duty of administering the Social Security Act 
nothing is said about appelle determining the constitutionality of 
the State Plan. An attempt to do so and thereby failing to approve 
the State Plan on that determination is in effect a collateral attack 
on the constitutionality of the State Plan. In other words, Cong¬ 
ress having set the standards by which the appellee is to ap¬ 
praise the State Plan, it is axiomatic that appellee may not in¬ 
voke her own standards by which to approve or disapprove the 
Plan. That is precisely what appellee has done by setting up 
the defense of unconstitutionality. 

- We ron tcmi-Lhtrty4ppeIIant takes the view that inasmuch as Sec¬ 
tion 1352 (b) directs the appellee to approve the Plan if the re¬ 
quirements of Section 1352 (a) have been complied with, subject 
to the exception of (b) 1 and 2, the appellee may not arbitrarily 
invoke additional standards as a prerequisite to the approval of 
the State Plan. 

To challenge the constitutionality of a statute on the grounds that 
it denies equal rights and privileges by discriminating between per¬ 
sons or classes of persons one must belong to the class allegedly dis¬ 
criminated against. 

We think it well settled by virtue of the following authorities that 
appellee is not competent to raise the constitutionality of the 
State Plan as a defense. 

In refusing to consider an objection to the constitutionality of a 
statute the United States Supreme Court in Heald v. District of 
Columbia, 42, S. Ct. 434, 259 U. S. 114, 123, 66 L. Ed. 852, held: 

“ ° ° ° But these objections, even if otherwise well founded, 
would not entitle plaintiff to challenge the validity of the tax. 
The property taxed is located within the District; those who 
hold it and the owner are residents; and there is no state or 
municipal bond among the property taxed. It has been repeated- 


Iv held that one who would strike down a state statute as 
violative of the federal Constiution must show that he is within 
the class of persons with respect to whom the act is unconstitu¬ 
tional and that the alleged unconstitutional feature injures 
him^ Albany County v. Stanley. 105 U.S. 305, 311. 26 L, Ed 1044; 
Hatch v. Reardon, 204 U.S. 152. 160, 27 Sup. Ct. 1SS, 51 L. Ed. 
415. 9 Ann. Cas. 736; Citizens' National Bank v. Kentucky, 217 
U. S. 443, 453. 30 Sup. Ct. 532, 54 L. Ed. S32; Plymouth Coal 
Co. v. Pennsylvania, 232 U.S. 531, 544. 34 Sup. Ct. 359, 5S L. 
Ed. 713; Thomas Cusack Co. v. City of Chicago, 242 U.S. 526, 
530. 37 Sup. Ct. 190, 61 L. Ed. 472, L.R.A. 191SA, 136 Ann. 
Cas. 1917C. 594; Arkadelphia Co. v. St. Louis Southwestern Rv. 
Co., 249 U.S. 134, 149, 39 Sup. Ct. 237, 63 L. Ed. 517. ° ° ° * 

In passing on whether a state official was competent to raise the 
issue of the constitutionalitv of a statute, the Supreme Court of the 
United States in Columbus 6- G. Rij. Co. v. Miller , 51 S. Ct. 392, 2S3 
U. S. 96. 99; 75 L. Ed. S61, said: 

“ ° ° ° While, so far as state practice is concerned, the au¬ 
thority of a public officer to assail in the courts of the state the 
constitutional validity of a state statute is a local question, this 
fact does not alter the fundamental principle, governing the 
determination of the federal question by this court, that the 
protection of the Fourteenth Amendment against state action 
is only for the benefit of those who are injured through the 
invasions of personal or property rights or through the dis¬ 
criminations which the amendment forbids! Clark v. Kansas 
City, 176, U.S. 114, US. 20. S. Ct. 2S4, 44 L. Ed. 392; Standard 
stock Co. v. Wright, 225 U.S. 540. 550, 32 S. Ct. 7S4, 56 L. Ed. 
1197; Massachusetts v. Mellon, 262 U.S.447,4SS. 43 S. Ct. 597, 67 
L. Ed 107S; Roberts & Shaefer Co. v. Emmerson, Secretarv 271 
U.S. 50, 54, 55, 46 S. Ct. 375, 70 L. Ed. 827, 45 A.L.R. 1495; 
Libertv Warehouse Co. v. Burlev Tobacco Growers’ Associa¬ 
tion. 276 U.S. 71, 88, 48 S. Ct. 291, 72 L. Ed 473/'The consti¬ 
tutional guaranty does not extend to the mere interest of an 
official, as such, who has not been deprived of his property 
without due process of law or denied the equal protection of 
the laws.” 

Citing the Heald case, supra, with approval, the Supreme Court 
reiterated this rule in Premier-Pabst Sales Co. v. Grosscup , (Pa.) 56 
S. Ct. 754, 298 U.S. 226, 227, 80 L. Ed. 1155 to-wit: 
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“We have no occasion to consider the constitutional question, 
because it appears that the plaintiff is without standing to 
present it. One who would strike down a state statute as 
obnoxious to the federal constitution must show that the al¬ 
leged unconstitutional feature injures him. ° ° ° 

The only discretion given defendant is that expressly stated in 
(b) 1 and 2. Aside from those two exceptions, appellee has not 
shown, and we submit, cannot show any authorization to determine 
the constitutionality of the state plan. Thus, defendant incompetent 
to raise the issue, afortiori, the unconstitutionality of the state plan 
is not a defense. 

IV. Even if Defendant can Raise the Question of Constitution¬ 
ality, the Arizona Plan does not Violate the Equal Protec¬ 
tion Clause of the Fourteenth Amendment to the United 
States Constitution. 

The question as to whether or not the Arizona Plan violates the 
Equal Protection Clause should be examined in the light of the 
treatment and status of the Indians during the past 160 years. 

The basis of federal jurisdiction over Indian Tribes must be 
founded on the Constitution of the United States. The Federal Con¬ 
stitution contains only two reference^to Indians. Article 1, Section 
8, Clause 3, provides: 

‘The Congress shall have power to regulate commerce with 
foreign nations, and among the several states, and with the In¬ 
dian tribes.” 

This clause has been invoked as authorization for Congress to re¬ 
strain the liquor trade between the white persons and members of 
the tribe, whether within or without the Indian country. By no 
stretch of imagination could this clause be considered as authority 
for the numerous federal acts relating to internal affairs within 
the Indian Reservations. 

The second reference in the constitution to Indians is in Article 
1, Section 2, Clause 3, which declares the basis upon which repre¬ 
sentation in the House and direct taxation should be apportioned, 
and it was provided that it should be apportioned according to num¬ 
bers “excluding Indians not taxed.” This provision was superseded 
as to the mode of apportionment of representatives among the sev¬ 
eral states by the Fourteenth Amendment, but the Indians were not 
affected by that change. Neither of these constitutional provisions 


shed any light as to the power of Congress over the Indians in their 
existence as tribes distinct from the ordinary citizens of a state or 
territory. 

The treaty-making power of Congress has at times been suggested 
as the basis for federal control over Indians. There mav have been 
some justification for this theory in the beginning, but Congress 
abandoned the treatv method of dealing with the Indians in 1S71. 

Writers have occasionally compared the federal authority to the 
exercise of legislation over newly acquired territories, but after such 
territories have been incorporated into the United States, the Fed¬ 
eral Constitution becomes operative therein. 

We submit that at present there is no sound logical basis in 
law for Congress to legislate separately concerning reservation 
Indians. Yet Congres has repeatedly passed laws treating reser¬ 
vation Indians who are citizens of the United States in a differ¬ 
ent manner than other citizens. One glaring example is the pro¬ 
hibition against the use of whisky by reservation Indians. It is 
of course true that Congress is not bound by the equal protec¬ 
tion clause in the Fourteenth Amendment, but the First and 
Fifth Amendments of the United States Constitution are bind¬ 
ing upon Congress, and the equal protection clause has by ju¬ 
dicial decision been read into these two amendments. 

Reservation Indians as a class throughout the historv of this coun- 
try have been subject to special treatment and special consideration. 
That Congress has considered Indians as wards of the government 
is recognized by the Supreme Court in many cases, starting with 
the early decision in Cherokee Nation v. Georgia, SO U.S. 1, (Pet. 
1), which was amplified by Worcester v. Georgia, supra. The Su¬ 
preme Court of the United States has uniformly followed this theory. 
In the case of United States v. Kagama, (1SS6) 6 S. Ct. 1109, 11S 
U.S. 375, 30 L. Ed. 22S, the power of Congress to confer jurisdiction 
upon the national courts over certain crimes committed on Indian 
Reservations within a state was questioned. Upholding the power of 
Congress, the court said: 

“ * * * These Indian tribes are the wards of the nation. They 
are communities dependent on the United States. Depend¬ 
ent largely for their daily food. Dependent for their political 
rights. They owe no allegiance to the States, and receive 
from them no protection. Because of the local ill feeling, 
the people of the States where they are found are often 
their deadliest enemies . . . The power of the General Gov- 


ernment over these remnants of a race once powerful, 
now weak and diminished in numbers, is necessary to their 
protection, as well as to the safety of those among whom 
they dwel l. It must exist in that government, because it 

^Hias fcever existed anywhere else, because the theater of 
its exercise is within the geographical limits of the United 
States, because it has never been denied, and because it 
alone can enforce its laws on all the tribes.” 

Other cases adhering to this view are Jones v. Meeham, 175 U.S. 
1, 20 S. Ct. 1, 44 L. Ed. 49; United States v. Hitchcock 27. S. Ct. 423, 
205 U.S. SO, 51 L. Ed. 718; Williams v. Johnson, 36 S. Ct. 150, 239 
U.S. 414, 60 L. Ed. 35S; United States v. Com. Osage Co., 40 S. Ct. 
113, 251 U.S. 182, 64 L. Ed. 215; La Motte v. United States, 41 S. Ct. 
204, 254 U.S. 570, 65 L. Ed. 410; State v. Norris, 37 Neb. 299, 55 
N.W. 1086. 

The courts have held that the granting of citizenship to an In¬ 
dian does not operate itself to terminate the condition of “guardian¬ 
ship” over him bv the Federal Fovemment. United States v. Clestine 
(1909 ) 30 S. Ct. 93, 215 U.S. 278, 54 L. Ed. 195. Tiger v. Western 
Investment Co., (1911) 31 S. Ct. 57S, 221 U.S. 286, 55 L. Ed. 738. 
In 1921, in the case of Winton v. Amos, 41 S. Ct. 342, 255 U.S. 373, 
65 L. Ed. 684, the Supreme Court declared: 

“It is thoroughly established that Congress has plenary au¬ 
thority over the Indians and all their tribal relations, and full 
power to legislate concerning their tribal property. The guard¬ 
ianship arises from this condition of tutelage or dependency; 
and it rests with Congress to determine when the relationship 
shall cease; thenrnere grant of/citizenship not being sufficient 
to terminate it.” 

Thus, it is to be assumed that when Congress passed the Act of 
June 2, 1924, conferring citizenship upon all non-citizen Indians 
bom in the United States, it did so with complete appreciation that 
unless specific provisions were made for a termination of the con¬ 
dition of “guardianship” that condition in all its vigor would attach 
to the newly made citizen Indians. No such termination was 
them nor has since been, declared by Congress. 

Since the Act of Congress in 1924 conferring United States citizen¬ 
ship on all remaining reservation Indians, all Indians in Arizona 
have been citizens of the State of Arizona. Yet it is axiomatic that 
the laws of the State of Arizona do not have equal force and effect 
upon all citizens throughout the entire state. On Page 116 of Cohen’s 
Handbook of Federal Indian Law, U. S. Government Printing Office 
(1945), it is stated: 
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“That state laws have no force within the territory of an Indian 
tribe in matters affecting Indians is a general proposition that 
has not been successfully challenged, at least in the United 
States Supreme Court, since that Court decided, in Worcester 
v. Georgia, that the State of Georgia had no right to imprison 
a white man residing on an Indian reservation, with the con- 
sent of tribal and federal authorities, who refused to conform 
to state laws governing Indian affairs. ° ° ° ” 

The United States has also recognized its responsibilities for re¬ 
lief for the Indians in manv of the four thousand laws enacted bv 

» _ / 

Congress for their benfit. Section 13, Title 25, U.S.C.A., provides: 

“13. Expenditure of appropriations bij bureau of Indian Affairs. 
The bureau of Indian Affairs, under the supervision of the Sec- 
retan- of the Interior, shall direct, supervise, and expend such 
moneys as Congress may from time to time appropriate, for 
the benefit, care and assistance of the Indians throughout the 
United States for the following purposes: 

General support and civilization, including education. 

For the relief of distress and conservation of health. 

For industrial assistance and advancement and general admin- 
istration of Indian property. 

For extension, improvement, operation and maintenance of ex¬ 
isting Indian irrigation systems and for development of water 
supplies. 

For the enlargement, extension, improvement, and repair of the 
buildings and grounds of existing plants and projects. 

For the employment of inspectors, supervisors, superintendents, 
clerks, field matrons, farmers, physicians, Indian police, Indian 
judges, and other employees. 

For the suppression of traffic in intoxicating liquor and deleteri¬ 
ous drugs. 

For the purchase of horse-drawn and motor-propelled pas- 
sen ger-carrving vehicles for official use. 

And for general and incidental expenses in connection with the 
administration of Indian affairs.” 

It may be pointed out that it is extremely doubtful whether this 
court would have allowed a citizen of Arizona residing off an In- 
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dian reservation to attack the constitutionality of the above-quoted 
statute (or any other of the many similar statutes) on the ground 
that it was a denial of equal protection. As we have previously 
stated. Congress is not bound by the equal protection clause in the 
Fourteenth Amendment, but the First and Fifth amendments to the 
United States Constitution are binding upon Congress, and the 
equal protection clause has bv judicial decision been read into these 
two amendments. 

A careful studv of the decisions, statutes and treaties heretofore 
quoted reveals that the Federal Government itself has provided a 
convenient and perfectly proper basis for a state statute differing 
in its application as to reservation Indians, and other State citizens. 

The Social Security Act has not amended, nor has it replaced, 
the Indian Law under which Congress assumed the full burden of 
the care of reservation Indians. After the passage of the Social 
Security law providing for old age assistance and other relief in the 
year 1935, Congress in the next year amended a previous Act to 
read as follows: 

“The Secretarv of the Interior is authorized, in his discretion, 
to enter into a contract or contracts with anv state or territorv, 
or political subdivision thereof, or with anv state university, 
college, or school, or with any appropriate state or private 
corporation, agency, or institution, for the education, medical 
attention, agricultural assistance, and social welfare, including 
relief of distress, of Indians in such state or territorv. through 
agencies of the state or territory or of the corporations and or¬ 
ganizations hereinbefore named, and to expend under such 
contract or contracts moneys appropriated by congress for the 
education, medical attention, agricultural assistance, and social 
welfare, including relief of distress, of Indians in such state or 
territorv.” 

It is at once apparent that if Congress had believed that the state 
within whose boundaries the particular Indian resided was abso¬ 
lutely bound to grant the assistance under the Social Security pro¬ 
gram, there would have been no possible need for this section. 

Conclusion 

For the reasons heretofore set forth, we submit that the court has 
jurisdiction to entertain this suit under the Administrative Procedure 
Act, Title 5, Section 1009. U.S.C.A.; that the action of the Federal 
Security Administrator in disapproving the Arizona Plan is not in 
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accordance with law; that the appellee herein may not raise the 
question of constitutionality of the Arizona Statute because her 
rights are not affected thereby; and that even if the question can 
properly be raised, the Plan does not violate the Equal Protection 
Clause of the Fourteenth Amendment to the United States Constitu¬ 
tion. 


Ross F. Jones 

The Attorney General 
of the State of Arizona 

Ronald M. Bond 

Special Assistant to the 
Attorney General 

William T. Birmingham 
Special Assistant to the 
Attorney General 
10S State Capitol 
Phoenix. Arizona 
Attorneys for AppeUant. 

Williams, Myers & Quiccle 
Martin W. Meyer 
Of Counsel 
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In the United States District Court 

FOR THE 

District of Columbia 

State of Arizona, on relation of the Arizona State Board 
of Public Welfare, Plaintiff , 

vs. 

Oscar R. Ewing, as Federal Security Administrator 
of the Federal Social Security Act, Defendant .° 

No. 2008-52 

Complaint 

(For Declaratory Judgment to Review Decisions of 
Federal Administrative Agency). 

(Filed May 6,1952) 

COMES NOW the plaintiff, by its Attorney General, Fred O. 
Wilson, and alleges as follows: 

1. That the plaintiff. State of Arizona, is one of the sovereign 
states of the United States of America and has its official residence 
in the City of Phoenix, Arizona, and the defendant is a resident of 
the City of Washington in the District of Columbia and has his 
official residence in said city; that this is a civil action under the 
Declaratory’ Judgment Act to obtain a judicial review of a decision 
of a Federal Administrative Agency. (This action is brought under 
Title 5, Sec. 1009, U.S.C.A.) The matters involved in this proceed¬ 
ing arise under the Constitution and Laws of the United States. 
The matters involved herein, exclusive of costs and interest, exceed 
the sum of Three Thousand Dollars ($3,000.00). 

2. That the relator herein is a branch of the executive department 
of the state government of the State of Arizona and that the Arizona 
State Department of Public Welfare was created by Chapter 69, 
Ariz. Session Laws of 1938 for the purpose of administering all 
public assistance in the State of Arizona. 

° Oveta Culp Hobby was substituted for her respective predecess¬ 
or in office by order of the court on February 12,1953. 
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3. That the Arizona State Board of Public Welfare was created 
by the Legislature of the State of Arizona by an act originally 
adopted on March 22, 1937 and the acts amendatory thereto; that 
said Public Welfare Act now in effect is found in the Arizona Code 
of 1939 as amended, beginning at Section 70-101 and subsequent 
statutes up to and including 70-607. 

4. That the State Board of Public Welfare is presently composed 
of the following members, namely: C. V. Budlong, John J. Rhodes, 
Alf B. Claridge, Ted Walker and W. P. Mahoney, each having been 
duly appointed by the Governor of the State of Arizona and having 
qualified with the provisions of the law of the State of Arizona; that 
said Board is required by the statutes of Arizona to administer the 
powers and duties imposed by law upon the State Department of 
Public Welfare of Arizona. 

5. Under the provisions of Chapter S3, Arizona Session Laws of 
1952, Second Regular Session, a copy of which is attached hereto, 
marked Exhibit “A” and by this reference made a part of this com¬ 
plaint, said relator is authorized and directed to establish a plan for 
aid to permanently and totally disabled persons which plan shall 
contain all such provisions as may be necessary to conform with 
requirements of Title XIV of the Federal Social Security Act as 
found in Title 42 USCA beginning with Section 1351 and continu¬ 
ing through Section 1355. Said Arizona Act provides in substance 
that no assistance be payable under such plan to any person of 
Indian blood while living on a federal Indian reservation, which 
persons as wards of the federal government under customs, laws and 

treaties bv the Arizona Indian tribes and the United States are en- 

✓ 

titled to have their education, welfare and public assistance needs 
met by that government. Said act further provides that the provi¬ 
sions of Section 7, Chapter 20, Session Laws of 1948, Seventh Special 
Session, shall not apply to the provisions hereof. 

6. That relator pursuant to Chapter S3, Arizona Session Laws of 
1952, Second Regular Session, formulated a plan of public assistance 
for aid to the permanently and totally disabled, a copy of which is 
attached hereto, marked Exhibit “B”, and by this reference made a 
part of this complaint. The provisions of said plan are in accordance 
with all the conditions and requirements specified by Title XIV of 
the Federal Social Security Act and conform therewith in every 
respect; that on or about March 31, 1952, said plan was submitted 
to the defendant as Administrator of the Federal Security Agency 
for his approval. 
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7. That on the 17th day of April, 1952 relator received a teletype 
message signed Oscar R. Ewing, Administrator of the Federal Social 
Security Agency, stating that said plan as submitted had been re¬ 
viewed bv the staff of the social security administration and that the 
Commissioner for Social Security had recommended to defendant 
that said plan not be approved as being in conformity with the 
requirements of Title XIV of the social security act because of the 
exclusion of reservation Indians from the benefits of the program. 
Defendant before accepting the decision as recommended by the 
social security administrator offered plaintiff an opportunity for a 
hearing to present its views as to why the state plan should be ap¬ 
proved. A hearing was had before defendant, Oscar R. Ewing, 
Administrator of the Federal Security Agency, in his office in the 
city of Washington, D. C. on the 23rd day of April, 1952. Plaintiff 
was represented at such hearing by Fred O. Wilson, Attorney Gen¬ 
eral of the State of Arizona, and Perry M. Ling, Chief Assistant 
Attorney General. Defendant was present in person and represented 
by Alanson W. Willcox, general counsel of the Federal Security 
Agency and Joseph Meyer, attorney for the Social Security Admin¬ 
istration. Witnesses were sworn, testimony was taken, evidence was 
introduced and subsequently briefs were submitted and thereafter 
defendant on the 2Sth day of April, 1952 issued his official decision 
and order refusing to approve said plan heretofore submitted for 
aid to the permanently and totally disabled. A copy of said findings 
of fact, conclusions of law and order is filed herewith, marked Ex¬ 
hibit “C” and by this reference made a part hereof. 

8. Plaintiff alleges that the decision and order of the Federal 
Security Administrator in rejecting said plan is arbitrary, capricious, 
an abuse of discretion, contrary to law, and in excess of statutory 
authority, wholly unsupported by any substantial evidence or reason 
and erroneously denies the plaintiff its rights under the Federal 
Social Security Act in violation of plaintiffs rights under the Tenth 
Amendment of the United States Constitution. Plaintiff asserts that 
the decision and order of the Federal Security Administrator gives 
an erroneous and unwarranted interpretation of the Federal Social 
Security Act as it relates to any person of Indian blood living on a 
Federal Indian reservation and thus denies federal funds to the 
relator for the use of the permanently and totally disabled residents 
of Arizona and their dependents as provided in Title XIV of the 
Federal Social Security Act. Plaintiff further alleges that said plan 
does not impose any citizenship or resident requirement which ex¬ 
cludes any reservation Indian or any other person who is a citizen 
of the United States or a resident thereof for the previous twenty- 
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five (25) years and who has been a resident of Arizona for five (5) 
of the previous nine years, all of which requirements comply with 
the federal act or that said plan imposes any other condition of in¬ 
eligibility in violation of the requirements of the Federal Social Se¬ 
curity Act. Plaintiff alleges that reservation Indians are not entitled 
to all the privileges of Arizona citizenship because they have been 
made bv federal law citizens of the United States. 

9. Plaintiff further alleges that if said decision and order of the 
Federal Security Administration is supported by any statutory au¬ 
thority', such statute is null and void and without effect inasmuch as 
any such statute would be contrary to treaties heretofore entered 
into between the United States of America and Indian Tribes of the 
State of Arizona, some of which are Treaty with the Navajo, 1849, 
9 Stat., 974, Treaty with the Navajo, 1S6S, 15 Stats., 67, and the 
Treaty with the Apache, 1852, 10 Stat., 979. Any such statute would 
likewise ignore the obligations of the Unied States to reservation In¬ 
dians as set forth in Title 25, U.S.C.A., Sections 1 to 673, inclusive, 
commonly known as Indian Law, which law and the acts compris¬ 
ing such law have not been repealed or amended by the Federal 
Social Security Act. 

10. That plaintiff has exhausted all administrative remedies avail¬ 
able to it and an actual controversy of justiciable nature does exist 
between plaintiff and defendant involving a proper interpretation of 
the Social Security Act insofar as it relates to defendants authority 
to reject the plan for permanently and totally disabled persons sub¬ 
mitted under Title XIV of the Social Security Act, because such 
plan excludes persons of Indian blood living on a federal Indian 
reservation from the benfits of such plan. 

WHEREFORE, plaintiff prays that the court enter a declaratory 
judgment construing the provisions of Title XIV of the Social Secur¬ 
ity Act and declaring that the plan for the permanently and totally 
disabled heretofore submitted and the provisions of Chapter 83, 
Arizona Session Laws of 1952, and particularly the provisions thereof 
relating to the exclusion of Indians, residing on a federal reservation, 
from the benefits thereof are in conformity with the provisions of 
the Federal Social Security Act relating thereto, and that the defend- 
ant administrator be directed to suspend and stay any further action 
under the construction he has placed upon the provisions of the 
Federal Social Security Act, and that he be further ordered to make 
proper certification approving the plan for permanently and totally 
disabled persons submitted under Title XIV of the Social Security 
Act as required by law, until further order of the Court; and upon 
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a final judgment that he be required to rescind his decision of the 
2Sth day of April, 1952, rejecting said plan submitted for aid to per¬ 
manently and totally disabled persons, in accordance with the pro¬ 
visions of Title XIV of the Social Security Act and to enter an order 
approving such plan, and for all further and proper relief in the 
premises, 

Fred O. Wilson 
Attorney General of Arizona 

Perry M. Ling, Chief Assistant 
Attorney General of Arizona 


James A. Walsh 
Of Counsel 
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COUNTY OF MARICOPA) 

)SS 

STATE OF ARIZONA ) 

Robert C. Bohannan, Jr., being first duly sworn according to law 
on oath, deposes and says that he has read the foregoing complaint 
and knows the contents thereof to be true except as to those matters 
which are therein stated on his information and belief and that as 
to those matters, he believes them to be true. 

Robert C. Bohannan, Jr. 


Subscribed and sworn to before we this 2 day of May, 1952. 


My commission expires: 


Sylvia Hawkinson 
Notary Public 


March 21,1954 


/ 
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EXHIBIT “A” 

To the Complaint 

State of Arizona 
House of Representatives 
Twentieth Legislature 
Second Regular Session 

CHAPTER S3 
HOUSE BILL NO. 137 

AN ACT 

RELATING TO GENERAL ASSISTANCE; PROVIDING FOR 
THE SUBMISSION OF A PLAN TO THE FEDERAL SECUR¬ 
ITY ADMINISTRATOR AND AMENDING ARTICLE 6, 
CHAPTER 70, ARIZONA CODE OF 1939, AS AMENDED, BY 
ADDING SECTION 70-607. 

Be it Enacted by the Legislature of the State of Arizona: 

Section 1. Article 6, Chapter 70, Arizona Code of 1939, is amend¬ 
ed by adding section 70-607, to read: 

70-607. SUBMISSION OF PLAN TO FEDERAL GOVERN¬ 
MENT. The state department is hereby authorized and directed 
to establish a plan for aid to permanently and totally disabled per¬ 
sons, which shall contain all such provisions as may be necessarv 
to conform with the requirements of title XIV of the federal social 
security act, any other provision of this chapter to the contrary not¬ 
withstanding, provided that no assistance shall be payable under 
such plan to any person of Indian blood while living on a federal 
Indian reservation, which persons, as wards of the federal govern¬ 
ment, under customs, laws and treaties between the Arizona Indian 
tribes and the United States, are entitled to have their education, 
welfare and public assistance needs met by that government; and 
provided further thafr no assistance shall be payable to any person 
under such plan unless and until the same shall have been approved 
by the federal security administrator, and federal grants in aid certi¬ 
fied for payment to this state thereunder. Funds appropriated to the 
state department for direct relief are hereby made available to the 
department for expenditure for assistance to persons who are per¬ 
manently and totally disabled pursuant to the provisions of this 
section. 
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The provisions of Section 7, Chapter 20, session laws of 194S, 
seventh special session shall not apply to the provisions hereof. 

Sec. 2. EMERGENCY. To preserve the public peace, health, and 
safety it is necessary that this Act become immediately operative. 
It is therefore declared to be an emergency measure, to take effect 
as provided by law. 

Approved by the Governor — March 21, 1952 

Filed in the Office of the Secretarv of State — March 21, 1952 

J 7 
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United States District Court 
for the District of Columbia 

State of Arizona, on relation of the Arizona State Board 
of Public Welfare, Plaintiff, 
v. 

Oscar R. Ewing, as Federal Security Administrator 
of the Federal Social Security Act, Defendant. 

Civil Action No. 2008-52 

ANSWER 

First Defense 

The Court is without jurisdiction of the subject matter of this suit. 

Second Defense 

This is a suit against the United States without its consent. 

Third Defense 

The complaint fails to state a claim upon which relief may be 
granted. 


Fourth Defense 

Answering the numbered paragraph of the complaint, defendant 
avers: 

1. Defendant admits the allegations of paragraphs 1 to 5 and 
paragraphs 7 and 10 of the complaint herein. 

2. The defendant denies the allegation of paragraph 6 of the 
complaint that the provisions of the plan of public assistance for aid 
to the permanently and totally disabled formulated by the relator 
conforms to the conditions and requirements of Title XIV of the 
Social Security Act but admits the other allegations of said para¬ 
graph. 

3. The defendant alleges that the allegations of paragraphs 8 and 
9 of the complaint are conclusions of law which require no answer; 
but insofar as they require an answer they are denied. 

Fifth Defense 

1. For a fifth defense to the complaint herein the defendant 
alleges that section 1402 of the Social Security Act as amended pro¬ 
vides as follows: 
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“(a) A State plan for aid to the permanently and totally dis¬ 
abled must (1) provide that it shall be in effect in all political 
subdivisions of the State, and, if administered by them, be man¬ 
datory upon them; ° ° ° . 

“(b) The Administrator shall approve any plan which fulfills 
the conditions specified in subsection (a), except that he shall 
not approve any plan which imposes, as a condition of eligibility 
for aid to the permanently and totally disabled under the plan— 

“(1) Any residence requirement which excludes any resi¬ 
dent of the State who has resided therein five years during 
the nine years immediately preceding the application for 
aid to the permanently and totally disabled and has resided 
there continuously for one year immediately preceding the 
application; 

“(2) Any citizenship requirement which excludes any 
citizen of the United States.” 

2. Chapter S3 of the Arizona Session Laws of 1952, Second Reg¬ 
ular Session, directing the Arizona State Department of Public Wel¬ 
fare to establish a plan for aid to permanently and totally disabled 
persons, which conforms to the requirements of Title XIV of the 
Social Security Act. contains the following proviso: 

“Provided that no assistance shall be payable under such plan 
to any person of Indian blood while living on a federal Indian 
reservations, which persons as wards of the federal government 
under customs, laws and treaties between the Arizona Indian 
tribes and the United States, are entitled to have their educa¬ 
tion, welfare and public assistance needs met by the govern¬ 
ment; ° ° ° ” 

3. The plan of public assistance for aid to the permanently and 
totally disabled embodied in the Arizftia statute above quoted does 
not fulfill the conditions of approval contained in section 1402 of 
the Social Security Act because (a) it will not be in effect in all 
political subdivisions of the State; (b) it imposes as a condition of 
eligibility for aid to the permanently and totally disabled a residence 
requirement which excludes permanently and totally disabled resi¬ 
dents of the State merely because they are persons of Indian blood 
living on federal Indian reservations, although they have resided in 
the State during five years of the nine immediately preceding their 
application for aid and continuously for one year immediately pre¬ 
ceding such application; (c) it excludes a particular group who by 



reason of their peculiar relationship to the United States Govern¬ 
ment have a special citizenship status and thus imposes as a condi¬ 
tion of eligibility a citizenship requirement prohibited by section 
1402 (b) of the Social Security Act. 

4. The Arizona plan for aid to the permanently and totally dis¬ 
abled cannot be approved for the further reason that the exclusion 
of persons of Indian blood, while living on federal Indian reserva¬ 
tions, from the classes of needy individuals to whom financial assis¬ 
tance is to be furnished is not in accord with requirements of the 
United States Constitution. 

5. Unter Title XIV of the Social Security’ Act the Administrator 
cannot approve a plan containing the conditions enumerated in 
paragraphs 6 and 7, supra. Therefore, the Administrator’s finding 
and order that the Arizona plan for aid to the permanently and 
totally disabled submitted by the State of Arizona does not meet the 
requirement for approval under Title XIV of the Social Security 
Act, was proper. 

WHEREFORE, the defendant prays for judgment dismissing the 
complaint with costs and disbursements to the defendant and for 
such other relief as may be appropriate. 

Charles M. I relax 
United Staten Attorney 

Ross O. Donochue 
Assistant United States Attorney 

AMENDED ANSWER 
Fourth Defense 

5. Under Title XIV of the Sfcial Security Act the Administrator 
cannot approve a plan containing the conditions enumerated in 
paragraphs 3 and 4, supra. Therefore, the Administrator’s finding 
and order that the Arizona Plan for aid to the permanently and 
totally disabled submitted by the State of Arizona does not meet 
the requirement for approval under Title XIV of the Social Security 
Act, was proper. 

Charles M. I re lax 
United States Attorney 

Ross O* Doxochue 
Assistant United States Attorney 
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MOTION TO DISMISS 

Comes now the defendant and bv his attorney, the United States 
Attorney, moves this Honorable Court to dismiss the complaint 
herein on the ground that it fails to state a claim upon which relief 
may be granted and on the further ground that this Court is without 
jurisdiction of the subject matter. 

Charles M. Irelan 
United States Attorney 

Ross c £ Donoghue 
Assistant United States Attorney 

ORDER 

This cause having come on for hearing on defendant’s motion to 
dismiss and without determining the question of whether or not the 
Court has jurisdiction, but it oppearing to the Court that the com¬ 
plaint fails to state a claim upon which relief may be granted, it is 
by the Court this 20th day of March, 1953, 

ORDERED, That the complaint be and the same is hereby dis¬ 
missed. 

H. A. SCHWEIN'HAUT 

Judge 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. Does the Court have jurisdiction to review the Federal 
Security Administrator's (now Secretary of Health, Educa¬ 
tion and Welfare) refusal to approve a State plan for Aid 
to the Permanently and Totally Disabled for grants of 
Federal funds? 

2. Does the Arizona plan for Aid to the Permanently and 
Totally Disabled conform to conditions specifically required 
by the Federal Social Security Act for the approval of State 
plans ? 

3. Is the Equal Protection of the Laws clause of the Four¬ 
teenth Amendment to the Constitution of the United States 
a valid basis upon which the Federal Security Administra¬ 
tor (now Secretary of Health, Education, and Welfare) 
may refuse to approve the Arizona State Plan for Aid to 
the Permanently and Totally Disabled, being based as it is 
on a State statute providing that benefits may not be paid 
to any person of Indian blood while such person is residing 
on a Federal Indian Reservation? 


(i) 


f 
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IN THE 


fintteb States Court of appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,839 

State of Arizona on the Relation of the Arizona State 
Board of Public Welfare, appellant 

v. 

Oveta Culp Hobby, as Federal Security Administrator of 
the Federal Social Security Act, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

A brief description of the background of this litigation 
and of the Federal grant-in-aid to States for assistance is 
important in the presentation of the legal issues involved. 
Therefore, the appellee makes the following counter-state¬ 
ment of the case. 

Under the Social Security Act (42 U.S.C., Sec. 301, 
et seq .), the defendant is charged with the administration 
of the Federal programs for grants to States for public 
assistance. Originally the Act provided for the Federal 
Government to contribute funds to the various States to be 
used by them in connection -with three categories of public 
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assistance, old-age assistance (42 U.S.C., Sec. 301, et seq .), 
aid to dependent children (42 U.S.C., Sec. 601, et seq.), and 
aid to the blind (42 I\S.C., Sec. 1201, et seq.). By the addi¬ 
tion of Title XIV to the Act in 1950, the Congress added a 
fourth category of public assistance for which Federal 
grants could he made to States—aid to the permanently and 
totally disabled (42 U.S.C.. Sec. 1351, et seq.). It is that 
category which is involved in this action. 

Under Section 1402 of the Act (42 U.S.C., Sec. 1352), each 

State desirous of receiving Federal funds in its aid to the 

permanently and totally disabled program is obliged to 

submit to the defendant, for approval, its plan for aid to the 

permanently and totally disabled. The appellee formerly 

as Federal Securitv Administrator and now as Secretarv 

• • 

of Health. Education and "Welfare must determine that each 
plan meets the requirements of the Act before she can ap¬ 
prove it and certify that a State is eligible for Federal 
funds. If she determines that the plan does meet the re¬ 
quirements, she must approve it. 

Upon approval of a State plan, the appellee certifies to 

the Secretarv of the Treasury the amounts estimated for 
• * 

each quarter to meet the statutory Federal share of the 
needs of the State, and the money is then released to that 
State. 

Arizona has never had a plan for aid to the permanently 
and totally disabled approved under the Social Security 
Act. On March 21,1952, the State of Arizona enacted Chap¬ 
ter S3 of the Laws of 1952, adding $ 70-607 to the Arizona 
Code of 1939 (Appellant’s Joint Appendix, p. 8). That law 
authorized the Arizona State Board of Public Welfare to 
establish a State plan for aid to the permanently and totally 
disabled with this specific qualification: 

“. . . provided that no assistance shall be payable 
under such plan to any person of Indian blood while 
living on a federal Indian reservation, which persons, 
as wards of the federal government, under customs, 
laws and treaties between the Arizona Indian tribes 
and the United States, are entitled to have their educa¬ 
tion, welfare and public assistance needs met by that 
government; and provided further that no assistance 
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shall be payable to any person under such plan unless 
and until the same shall have been approved by the 
federal security administrator, and federal grants in 
aid certified for payment to this state thereunder . . .” 

The Arizona State Board of Public Welfare thereupon 
formulated a plan for aid to the permanently and totally 
disabled which contained the exclusion required by the 
foregoing statutory provision of the statute quoted above. 
The plan was submitted to the Federal Security Adminis¬ 
trator for approval under the Social Security Act. 

The Federal Security Administrator notified the State 
that because of questions as to the approvable nature of the 
State plan under the Social Security Act which arose from 
the exclusion quoted above, the State would be given an 
opportunity for a hearing. That hearing was held on April 
23, 1952, and the State was represented by its Attorney 
General and his chief assistant. At the conclusion of the 
hearing, findings of fact and conclusions of law were made 
and an order issued finding that the Arizona plan for aid 
to the permanently and totally disabled was not approvable 
under the Social Security Act for the receipt of Federal 
grants. 

It is from the determination of the Administrator that 
the State plan is not an approvable State plan under Title 
XIV of the Social Security Act, with respect to which the 
State may receive Federal grants, that the instant action 
arises. 

In the lower Court, after argument before Judge Schwein- 
liaut on the defendant’s motion to dismiss plaintiff’s action, 
the Court stated from the bench: 

“The Court: Gentlemen, I think it is unneeessarv 
for me to take the case under advisement. I am per¬ 
fectly clear in my mind that there is discrimination in 
the state statute—not as you would have me find, in my 
opinion, because it is solely racial and blood distinc¬ 
tion: but a statute which, 1 think, rather was enacted 
on the theory that Indians having obtained special 
benefits in being wards of the Government in so many 
respects, are treated by the Federal Government in so 
many respects, differently than other people, then the 
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Federal Government should carry the whole of this 
burden. 

“I think that is the theory of the state statute. I 
don't think the state intended to discriminate solely 
because of the race and the blood and the color of the 
Indian, period. I think the whole tenor of their posi¬ 
tion is that you have given to the Indians special bene¬ 
fits, and therefore, they should be excluded so far as 
we are concerned from this substantially Federal, in 
its nature, action. 

“I think that the result is the same, no matter what 
the purpose was, and what the approach was. And I 
put aside jurisdictional questions. 

‘‘I think the Administrator could not, constitution¬ 
ally, or under the terms of the statute, itself, probably 
for that matter, approve a plan predicated, as it is, 
upon the present statute of Arizona in this matter. 
Therefore, the motion to dismiss, must be and it is, 
sustained. 

“Counsel will present an appropriate order and leave 
it with the clerk.” 

SUMMARY OF ARGUMENT 

The court is without jurisdiction in this action. The 
relief sought is aimed at an official of the United States. 
Xo challenge is made as to the constitutional^* of the 

v * 

Social Security Act on the basis of which the Federal action 
was taken. Moreover, the Federal statute authorizes the 
decision bv the Federal Securitv Administrator (now Secre- 
tary of Health, Education, and Welfare) regarding the 
approval or nonapproval for Federal grants of a State 
plan for aid to the permanently and totally disabled and 
plaintiff cannot complain of the exercise of statutory re¬ 
sponsibility. The most that the plaintiff can claim is that 
in making the decision the Federal official committed an 
error. This, as Larson v. Domestic and Foreign Corp .. 337 
U.S. 682. 69 S. Ct. 1457, 93 L. Ed. 1628 (1949) reh. den. 338 
U.S. 840 illustrates, is not enough. In seeking relief against 
the defendant, the plaintiff is in reality seeking action which 
will expend itself on the public treasury and interfere with 
public administration. Under these circumstances, this 
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action is a suit against the United States which has not 
consented to be sued. 

Xor does Section 10 of the Administrative Procedure Act 
(Act of June 11, 1946 C 324; 60 Stat. 243, 5 U.S.C. 1009) 
constitute consent to the bringing of this action as plaintiff 
claims. Xo court has jurisdiction over a suit against the 
sovereign to which suit the sovereign has not consented. 
Decisions by this Court, and the Supreme Court conclu¬ 
sively show that lack of jurisdiction in this regard is not 
cured by resort to the Administrative Procedure Act. Fur¬ 
ther, the terms of that Act, the history of responsibility for 
the permanently and totally disabled, the legislative history 
of Title XIV of the Federal Social Security Act, and 
the particular facts involved in this controversy, demon¬ 
strate the inapplicability of the Administrative Procedure 
Act as consent of the sovereign to the maintenance of this 
suit. 

Even assuming that jurisdiction exists here, the action of 
the Federal Security Administrator (now Secretary of 
Health, Education, and 'Welfare) was not arbitrary or 
capricious and therefore should not be disturbed. Indiana 
v. Ewing (D.C., D.C. 1951), 99 Fed. Supp. 734. dismissed as 
moot, 90 U. S. App. D.C. 420,195 F. 2d 556 (1952). 

The plan submitted by the State of Arizona does not com¬ 
ply with the requirement of Section 1402(a)(1) of the Social 
Security Act which specifies that, to be approved for the 
receipt of Federal funds, a State plan for aid to the per¬ 
manently and totally disabled must “. . . provide that it 
shall be in effect in all political subdivisions of the State 
. . Federal Indian Reservations are a part of the local 
political subdivisions in whose geographical boundaries 
they are located. The Arizona plan denies benefits to per¬ 
sons of Indian blood while living on a Federal Indian 
Reservation which means that, except for those limited 
areas of Federal Reservations were non-Indians live, no 
plan would be in effect on such reservations. This require¬ 
ment of the Federal act can be satisfied only if the plan is in 
effect in every part of each political subdivision of the State. 
Areas (such as Indian reservations) constituting a part of 
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a political subdivision may not be carved out and the plan 
made inoperative there. 

Even as to those areas in Federal Indian Reservations 
where non-Indians reside, a different plan of assistance 
would be in effect, for in those areas persons of Indian blood 
are not eligible for assistance, whereas outside Federal In¬ 
dian Reservations the assistance plan that would be in 
effect contains no such exclusion as to persons of Indian 
blood. Thus, in reality, there are two plans for assistance— 
one for areas within Indian reservations, another for other 
areas. It cannot be said, therefore, that the plan for aid to 
the permanently and totally disabled is in effect in all politi¬ 
cal subdivisions of the State. 

Another specific provision of the Federal Social Security 
Act (Section 1402(b)) prohibits the Administrator from 
approving for Federal grants any State plan for aid to the 
permanently and totally disabled which contains a resi¬ 
dence requirement which would exclude persons with five 
vears’ residence in the State, out of the nine vears im- 
mediately preceding application and who resided in the 
State for the year immediately preceding application. The 
Arizona plan provision excludes any person of Indian blood 
because of his residence on a Federal Indian Reservation. 
Thus the plan defines eligibility in terms of residence con¬ 
trary to the expressed statutory limitation. 

The last cited section of the Federal Social Security Act 
also prohibits the approval for Federal grants of a State 
plan for aid to the permanently and totally disabled which 
contains a “citizenship requirement which excludes any 
citizen of the United States.” The substantial effect of the 
Arizona plan for aid to the permanently and totally dis¬ 
abled is to deny assistance to a particular class of citizens, 
those who obtained their citizenship in a particular way, 
that is, through special Congressional action, principally 
the Act of June 2, 1924 (C. 233, 43 Stat. 253; 8 U.S.C. 601), 
and whose status as citizens has peculiar incidents which 
have so far differentiated them in certain respects from 
other citizens. Thus the Arizona plan exclusion operates as 
a citizenship requirement which would exclude citizens of 


\ 
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the United States. There being: such a requirement, the 
Federal Social Security Act prohibits approval of the plan 
for Federal grants. 

In addition to the specific provisions discussed above, re¬ 
fusal to approve the Arizona plan for aid to the permanently 
and totally disabled for grants of Federal funds, is proper 
because that plan violates the 14th Amendment to the 
United States Constitution. The Federal Securitv Ad- 
ministrator (now Secretary of Health, Education, and 
Welfare) has an interest—and indeed a dutv—to ascertain 
that the huge amount of Federal funds granted to States to 
subsidize their public assistance program are not used for 
purposes violative of the United States Constitution. 

The exclusion of persons of Indian blood, living on Fed¬ 
eral Indian Reservations, is such a violation. It operates 
to deny a person benefits because of his race, and without 
regard to whether he meets the other tests on which such 
State benefits are based. It discriminates between an In¬ 
dian and a white in identical circumstances so far as other 
eligibility factors are concerned,—including those who re¬ 
side side-bv-side on a Federal Indian reservation—even 
though in all other respects their circumstances as to the 
eligibilitv conditions mav be identical. Xor can this flagrant 
discrimination be justified by the areha^and legally inac¬ 
curate designation of Indians as persons under “ward¬ 
ship.” Cf. Porter v. Hall , 34 Ariz. 30S, 271 Pac. 411 (1928) 
with Harrison v. Laveen, 67 Ariz. 337, 196 P. (2d) 456 
(1948). 

Xor may the discrimination be justified because of the 
relationship of the Indians to the Federal Government. To 
the extent that the need of a particular individual Indian 
is being met by the Federal Government or from any other 
source, it would be proper to deny public assistance to him— 
not because he is an Indian, but because he is not a needy 
person. 

The moral obligation of the Federal Government to meet 
the need of Indians on Federal Reservations is not properly 
an issue here. If the State of Arizona believes the United 
States ought to assume a greater role in meeting the need of 
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Indians, its complaint should be addressed to the Congress. 
It may not justify its racial discrimination on the failure 
of the Federal Government to fulfill alleged obligations. 

There have been two major revisions of the Social Secur¬ 
ity Act since the Congress was informed of the requirement 
with respect to Indians which is here in issue. In the 1939 
revision, a proposed amendment passed the Senate which 
would have prohibited the Social Security Board (then the 
administrators of the Act) from refusing to approve any 
plan for public assistance “because such plan does not 
apply to or include Indians." (Congressional Record, 
July 13, 1939, pp. 9027-2S.) That proposed amendment was 
not enacted into law. In 1950 Congress enacted legislation 
which made available additional grants to States with re¬ 
spect to certain public assistance payments to Indians on 
Xavajo and Hopi reservations (C. 92, April 19, 1950, 07 
Stat. 47, 25 U.S.C. 639.) Also in 1950 Congress made 
another general revision of the Social Security Act with¬ 
out, however, legislating in any way contrary to the then 
well understood and longstanding administrative interpre¬ 
tation to the effect that any State Plan excluding or dis¬ 
criminating against Indians would not be approved. 

ARGUMENT 

I 

This Suit Is Against the Sovereign 

Appellant in this action seeks an order from the Court 
requiring the appellee to rescind the decision in respect to 
the Arizona plan and to make certification to the Secretary 
of the Treasury of monies to be paid appellant. It is ap¬ 
parent. therefore, that the effect of any such order will he 
to require Federal funds to be paid to the State of Arizona. 
It is submitted, therefore, that this is a suit against the 
United States. 

Xo principle is more firmly established or judicially noted 
than the fundamental rule that the United States may not 
be sued without its consent. Larson v. Domestic and For¬ 
eign Corp., 337 U.S. 682 (1949), reh. den. 338 U.S. 840 



9 


(1949); United States v. Shaw, 309 U.S. 495 (1940); Fed¬ 
eral Housing Administration v. Burr , 309 U.S. 242 (1940); 
Iekes v. Fox, 300 U.S. 82 (1937); Moffat Tunnel League v. 
United States, 289 U.S. 113 (1933); Morrison v. Work, 266 
U.S. 481 (1924). The rationale behind this rule is perhaps 
best expressed by the language of Mr. Justice Field in the 
case of The Siren, 74 U.S. (7 AVal.) 152 (1S68), wherein at 
p. 153, he states: 

“ ‘It is a familiar doctrine of the common law, that 
the sovereign cannot be sued in his own courts without 
his consent. The doctrine rests upon reasons of public 
policy,—the inconvenience and danger which would 
follow from any different rule. It is obvious that the 
public service would be hindered, and the public safety 
endangered, if the supreme authority could be sub¬ 
jected to suit at the instance of every citizen, and con¬ 
sequently controlled in the use and disposition of the 
means required for the proper administration of the 
government. The exemption from direct suit is there¬ 
fore without exception. This doctrine of the common 
law is equally applicable to the supreme authority of 
the nation, the United States. They cannot be subjected 
to legal proceedings at law or in equity without their 
consent: and whoever institutes such proceedings must 
bring his case within the authority of some act of Con¬ 
gress. Such is the language of this court in United 
States v. Clarke. 33 U/S. 8 Pet. 444 (8: 1004). The 
same exemption from judicial process extends to the 
property of the United States, and for the same rea¬ 
sons. As justly observed by the learned judge who 
tried this case, there is no distinction between suits 
against the government directly, and suits against its 
property. ’ ” 

The rule is equally applicable to suits by a state as those 
by an individual. Minnesota v. United States, 305 U.S. 382, 
387 (1939). In determining what is a suit against the 
United States, the denomination of the parties is not con¬ 
trolling. Larson v. Domestic and Foreign Corp.. supra; 
Wells v. Roper, 246 U.S. 335 (1918). Rather, it is “the 
essential nature and effect of the proceeding,” which is 
determinative. Land v. Dollar, 330 U.S. 731 (1947). As 
stated in the Larson case, supra, which involved a suit 
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nominally against the Administrator of the War Assets 
Administration to restrain him from selling a consignment 
of coal in which the plaintiff claimed an interest, at page 
6SS: 


“In each such case the question is directly posed as 
to whether, by obtaining relief against the officer, re¬ 
lief will not. in effect, be obtained against the sovereign. 
For the sovereign can act onlv through agents and, 
when an agent’s actions are restrained, the sovereign 
itself may. through him, be restrained. As indicated, 
this question does not arise because of any distinction 
between law and equity. It arises whenever suit is 
brought against an officer of the sovereign in which 
the relief sought from him is not compensation for an 
alleged wrong but, rather, the prevention or discon¬ 
tinuance. in res. of the wrong. In each such case the 
compulsion, which the court is asked to impose, may he 
compulsion against the sovereign, although nominally 
directed against the individual officer. If it is, then 
the suit is barred, not because it is a suit against an 
officer of the Government, but because it is, in sub¬ 
stance. a suit against the Government over which the 
court, in the absence of consent, has no jurisdiction. ” 

Reference to the complaint herein readily indicates that 
the relief sought is against the appellee, not in her private 
or personal capacity, but rather against her as an officer 
of the sovereign and an agent and arm of the Government. 
Being such, it is manifest that the compulsion sought is, in 
reality, compulsion against the sovereign. Therefore, un¬ 
less appellant car. bring itself within the area of one of the 
general exceptions to the rule of sovereign immunity, it 
is obvious that this suit must fail as one against the United 
States to which no consent has been given. 

Within the boundaries of the doctrine of sovereign im¬ 
munity, there have developed two general categories where 
the courts have held that the action sought is not against 
the sovereign and. therefore, jurisdiction obtains. The first, 
where the officer's powers are limited by statute and actions 

bevond that statutorv limitation are considered individual 
• • 

and not sovereign actions. See Work v. Louisiana . 269 
U.S. 250 (1925); Philadelphia Co. v. Stimson, 223 U.S. 605 
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(1912). This exception is perhaps best delineated in the 
Larson case, supra, wherein at p. 689 the Court said: 

“There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign. If the officer purports to act as 
an individual and not as an official, a suit directed 
against that action is not a suit against the sovereign. 
If the War Assets Administrator had completed a sale 
of his personal home, he presumably could be enjoined 
from later conveying it to a third person. On a similar 
theory where the officer’s powers are limited by stat¬ 
ute, his actions beyond those limitations are considered 
individual and not sovereign actions. The officer is 
not doing the business which the sovereign has em¬ 
powered him to do or he is doing it in a way which the 
sovereign has forbidden. His actions are ultra vires 
his authority and therefore may be made the object of 
specific relief. It is important to note that in such 
cases the relief can be granted, without impleading the 
sovereign, only because of the officer’s lack of dele¬ 
gated power. A claim of error in the exercise of that 
power is therefore not sufficient.” 

As applied to the instant case, it must appear that there 

can be no basis for any assertion that the Administrator 

has. in anv sense, acted bevond the statutorv authoritv. Bv 
• * • • 

virtue of the provisions of the Social Security Act, 42 
H.S.O. Sec. 1351, ef seq., the Administrator is called upon 
to make the decision made herein. Having determined that 
the Arizona plans cannot be approved under the Act, the 
refusal to certify payments to the state was in strict accord 
with and within the confines of the statutory authority. The 
plaintiff requested approval of the plan by the Administra¬ 
tor and participated in a hearing on this matter. Having 
thus asked the Administrator to assert the statutory au¬ 
thority, the plaintiff can now hardly claim that the Admin¬ 
istrator has no authority to make the decision herein merely 
because the decision was unfavorable. 

The second exception to the rule of sovereign immunity 
is where the statute or order conferring power on the of¬ 
ficer to act on behalf of a sovereign is claimed to be un¬ 
constitutional. See Ex parte Young, 209 U.S. 123 (1907); 
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Pennoycr v. McConnoughey, 140 U.S. 1 (1S91). This ex¬ 
ception is outlined in the Larson case, supra. at p. 090, 
wherein it is said: 

“A second type of case is that in which the statute 
or order conferring power upon the officer to take 
action in the sovereign’s name is claimed to he uncon¬ 
stitutional. Actions for habeas corpus against a war¬ 
den and injunctions against the threatened enforce¬ 
ment of unconstitutional statutes are familiar examples 
of this type. Here, too, the conduct against which 
specific relief is sought is beyond this officer's powers 
and is, therefore, not the conduct of the sovereign. The 
only difference is that in this case the power has been 
conferred in form but the grant is lacking in sub¬ 
stance because of its constitutional invalid'd v.” 

The plaintiff does not claim that the Social Security Act 
or any part thereof is unconstitutional. 

As stated in the Larson case, supra, at page 690: 

“These two types have frequently been recognized 

bv this court as the onlv ones in which a restraint mav 
• • • 

be obtained against the conduct of Government of¬ 
ficials.” 

Obviously, not being within the two classifications wherein 
the Supreme Court has held that the suit is against the 
individual and not the sovereign and is, therefore, not a 
suit against the United States, the plaintiff must rely on 
the argument, as it seems to do, that the officer's decision 
is erroneous and arbitrary and being such, exceeds the 
power given and hence, is not the action of the sovereign. 
This argument was advanced in the Larson case, supra, and 
rejected, the Court stating at page 695: 

“If, of course, it is assumed that the basis of the 
doctrine of sovereign immunity is the thesis that the 
king can do no wrong, then it may be also assumed 
that if the king's agent does wrong that action cannot 
be the action of the king. It is on some such argu¬ 
ment that the position of the respondent rests. It is 
argued that an officer given the power to make decisions 
is only given the power to make correct decisions. If 
his decisions are not correct, then his action based on 
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these decisions is bevond bis authority and not the 

• _ * 

action of the sovereign. There is no warrant for such 
a contention in cases in which the decision made bv 
the officer does not relate to the terms of his statutory 
authority. Certainly the jurisdiction of a court to de¬ 
cide a case does not disappear if its decision on the 
merits is wrong. And we have heretofore rejected 
the argument that official action is invalid if based on 
an incorrect decision as to law or fact, if the officer 
making the decision was empowered to do so. Adams 
v. Kayle. 303 U.S. 532, 542 (1938). AVe therefore re¬ 
ject the contention here. AVe hold that if the actions 
of an officer do not conflict with the terms of his valid 
statutory authority, then they are the actions of the 
sovereign, whether or not they are tortious under 
general law, if they would be regarded as the actions 
of a private principal under the normal rules of agency. 

A government officer is not thereby necessarily im- 
^ * • 

munized from liability, if his action is such that a liabil¬ 
ity would be imposed by the general law of torts. But 
the action itself cannot be enjoined or directed, since 
it is also the action of the sovereign.” 

Reduced to its essentials, plaintiff’s claim can amount to 
nothing more than that in exercising the statutory author- 
ity, defendant has committed error. This, as has been 
shown, is not enough. “A claim of error in the exercise 
of that power is, therefore, not sufficient.” Larson. supra. 

From the foregoing, it is apparent that plaintiff’s action 
is not within the exceptions delineated by the Larson case, 
wherein official conduct can be restrained, rather it must 
appear that the action sought herein is directly designed 
to expend itself on the public treasury and to coerce the 
action of the sovereign, and being such, is a suit against 
the United States which has not consented to be sued. 
Mine Safety Appliances Co. v. Forrest at. 326 U.S. 371 
(1945): Land v. Dollar, supra; Wells v. Doper, supra; 
Louisiana v. McAdoo. 234 U.S. 627 (1914); Hayood v. South¬ 
ern. 117 U.S. 52 (1886). 

The Mine Safety case, supra, involved an action closely 
analogous to the instant one. That was a suit brought by 
a Government contractor against the Undersecretary of 
the Navy to restrain him from taking action under the Re- 
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negotiation Act to withhold payment by the Government of 
monies due the plaintiff. The Court, in holding that there 
was no jurisdiction as the United States was an indispen¬ 
sable party and had not consented to be sued, said at page 
374: 


‘‘The sole purpose of this proceeding is to prevent 
the Seeretarv from taking certain action which would 
stop payment by the government of money lawfully in 
the United States Treasure to satisfy the government’s 
and not the Secretary’s debt to the appellant. The 
assumption underlying this action is that if the relief 
prayed for is granted, the government will pay and thus 
relinquish ownership and possession of the money. In 
effect, therefore, this is an indirect effort to collect 
a debt allegedly owed by the government in a proceed¬ 
ing to which the government has not consented. The 
underlying basis for the relief asked is the alleged un¬ 
constitutionality of the Renegotiation Act and the sole 
purpose of the proceeding is to fix the government’s 
and not the Secretary’s liability. Thus, though ap¬ 
pellant denies it, the conclusion is inescapable that the 
suit is essentially one designed to reach money which 
the government owns. Under these circumstances the 
government is an indispensable partv, Minnesota v. 
United States . 305 U.S. 382, 388.” 

The Supreme Court in Land v. Dollar, supra, in discuss¬ 
ing the doctrine of sovereign immunity effectively high- 
lighted this proposition, saying at page 738: 

“The ‘essential nature and effect of the proceeding’ 
may be such as to make plain that the judgment sought 
would expend itself on the public treasury or domain, 
or interfere with the public administration. Ex parte 
New York, 256 U.S. 490, 500, 502. If so, the suit is one 
against the sovereign.” 

From the foregoing, it is patent that the net effect of 
the action sought herein is to expend itself directly upon 
the public treasury. What is sought here is to require the 
defendant to certify Arizona as eligible for Federal funds 
for aid to the permanently and totally disabled. The ob¬ 
vious and inescapable result would be, therefore, to di¬ 
rectly expend public funds of the United States. The 
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United States would be, therefore, an indispensable party 
and not having given its consent, it cannot be sued. 

Again the essential nature and effect of the proceeding 
herein would be in the words of the Land case, supra . to 
“interfere with the public administration.” Defendant, 
being charged by statute with the administration of the 
Social Security Act and required by that Act to examine 
and certify the States’ plans, it is obvious that the action 
sought herein is designed to coerce and interfere with the 
defendant’s exercise of an undoubtedly sovereign function 
and as such, must fail. Morrison v. Work, supra; TT>//.c v. 
Roper, supra; Oregon v. Hitchcock, 202 U.S. 60 (1906): 
Louisiana v. Jumel. 107 U.S. 711 (1882). In the TUorA- 
case, supra, the Court in holding that it was without juris¬ 
diction to entertain a suit to enjoin the Secretary of the 
Treasury and others in their administration of the Indian 
Lands, stated at pps. 485, 488: 

“To interfere with its management and disposition 
of the lands or the funds by enjoining its officials, would 
interfere with the performance of governmental func¬ 
tions and vitally affect interests of the United States. 
It is, therefore, an indispensable party to this suit. 
It was not joined as defendant. Xor could it have been, 
as Congress has not consented that it be sued.” 

And in Wells v. Roper, supra, wherein it was sought to 
restrain the defendant, an Assistant Postmaster General, 
from annulling a mail contract held by the plaintiff, the 
Court in refusing relief stated at page 337: 

“That the interests of the government are so directly 
involved as to make the United States a necessary 
party, and therefore to be considered as in effect a 
party, although not named in the bill is entirely plain. 
And the case does not fall within any of the exceptions 
to the general rule that the United States may not be 
sued without its consent, nor its executive agents sub¬ 
jected to the control of the courts respecting the per¬ 
formance of their official duties.” 

Thus it is clear that this is a suit against the sovereign. 
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II 

The Sovereign Has Not Consented to the Maintenance of 

this Suit 

Appellant argues that Section 10 of the Administrative 
Procedure Act. 5 U.S.C. 1009, is consent of the sovereign 
to this suit. The argument admits that in the absence of 
Section 10 this suit is beyond the jurisdiction of the courts 
and may not be maintained. Larson v. Domestic and For¬ 
eign Corp.. supra. The effect of Section 10 was first dis¬ 
cussed by this Court in United Gas Pipe Line Co. v. Federal 
Power Commission. 86 U.S. App. D. C. 314, 318, 181 F. 2d 
796. 800 (1950), saying: 

“Section 10(h) of the Administrative Procedure Act, 
5 U.S.C. § 1009(b) lias not changed preexisting law in 
this regard. It merely makes injunctions and certain 
extraordinary legal remedies available in a proper ac¬ 
tion instituted in a court of original jurisdiction.” 
(Emphasis supplied in lieu of original emphasis). 

The issue whether Section 10 had the effect of extending 
jurisdiction where jurisdiction did not exist prior to en¬ 
actment of that section, was squarely met in two cases: 
Almour v. Pace. 90 U.S. App. D.C. 63. 193 F. 2d 699 (1951); 
and. Aktiebolaget Bofors v. United States, 90 U. S. App. 
D. C. 92. 194 F. 2d 145 (1951). Almour involved a suit to 
compel the payment of the salary of an Army officer. After 
finding the controversy to be in the exclusive jurisdiction 
of the Court of Claims, the Court said, at page 65: 

“The lack of jurisdiction in the District Courts in 
this regard cannot be cured by resort to the Declama¬ 
tory Judgment or Administrative Procedure Acts. 
DiBenedetto v. Morqenthau , 80 U.S. App. D. C. 34, 148 
F. 2d 223: Marshall v. Crottij , 1 Cir., 185 F. 2d 622; 
Brishois v. Hague. D. C. Mass., 85 F. Supp. 13.” 

Bofors involved an attempt to collect damages from the 
government for infringement of a patent. After finding it 
had no jurisdiction over the subject matter the Court said, 
at page 96: 

“Appellant urges, however, that § 10 of the Admin¬ 
istrative Procedure Act, 5 U.S.C. § 1009, waives the 
government’s immunity from suit and permits this 
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action against the officers by providing in subsection 
(a) that ‘Any person suffering legal wrong because 
of any agency action . . . shall be entitled to judicial 
review thereof.’ We have recently said that $ 10 of the 
Administrative Procedure Act does not extend the jur¬ 
isdiction of any court to cases not otherwise within 
its competence. Almour v. Pace, 1951, 90 U.S. App. 
D. C. 63, 193 F. 2d 699.” 

The validity of these rulings by this Court was impliedly 
recognized by the Supreme Court in a recent decision. In 
Blackmar v. Guerre. 342 U. S. 512, 515, 72 S. Ct. 410, 96 L. 
Ed. 534 (1952) the Supreme Court bluntly cast aside the 
same argument which is now advanced by appellant, say¬ 
ing: 

“It is further suggested that judicial review is au¬ 
thorized by the Administrative Procedure Act, 5 U.S.C. 
§ 1001 ct scry. Certainly there is no specific authoriza¬ 
tion in that Act for suit against the Commission as an 
entity. Still less is the Act to be deemed an implied 
waiver of all govermental immunity from suii. ,f (Em¬ 
phasis added). 

Thus it has been made clear that Section 10 confers no 
jurisdiction where jurisdiction was nonexistent prior to its 
enactment. 

On page 6 of his brief, appellant asserts that 

“The Supreme Court of the United States has here¬ 
tofore decided that the orders and decisions of the 
Federal Security Administrator are subject to judicial 
review. Ewing v. Mytinqer rfi Casselberry. 70 S. Ct. 
870, 339 U.S. 594, 94 L. Ed. 1088: Will Point Oysters 
v. Ewinq. 174 F. 2d 676: Certiorari denied 70 S. Ct. 101, 
338 U.S. 860, 94 L. Ed. 527.” 

These cases are not authority for the proposition as¬ 
serted. In Mytinger <£* Casselberry. Inc. the Supreme Court 
decided that a three-judge district court had no jurisdic¬ 
tion to consider whether the Federal Security Administra¬ 
tor acted arbitrarily or capriciously in issuing multiple 
seizure orders under Sec. 304(a) of the Federal Food, Drug 
and Cosmetic Act (Act of June 25, 1938, C. 675, 52 Stat. 
1044, and Act of June 24, 1948, C. 613, 625 Stat. 582: 21 
U.S.C. 334(a)). 
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In Willapoint Oysters , the Court of Appeals for the 
Ninth Circuit did indeed take jurisdiction. The court 
stated in footnote 1 of its opinion (page 6S1): 

“Jurisdiction to review the aforesaid orders (of the 

Federal Security Administrator) is conferred by the 

Food, Drug, and Cosmetic Act, 21 U.S.C.A. $ 371(F) 
*» * 

• • • 

As the citation indicates, the Court of Appeals did not 
rely upon or cite any Supreme Court opinion. Neither these 
two cases nor any other cases contain a ruling that Title 
NIY of the Federal Social Security Act confers juris¬ 
diction to review the type of order here involved. It is 
clear that this is an unsanctioned suit against the sovereign 
and beyond the jurisdiction of the District Court. 

Ill 

The Administrative Action Complained of Here Is in Strict 

Conformity With the Law 

Assuming, arguendo, that jurisdiction here exists to re¬ 
view the action of the Administrator, it is still apparent 
that this suit must fail. The principle is fundamental that 
the courts in reviewing the action of administrative officers 
in the performance of their official duties will disturb that 
action onlv where it is elearlv wrong and the official action 
arbitrary and capricious. Gray v. Powell. 314 U.S. 402 
(1941): ' S.E.C. v. Chenery Cory.. 332 U.S. 194 (1947): 
Parke. Austin & Lipscomb, et al. v. F.T.C. . (2nd Cir. 1944) 
142 F. 2d 437; U.S. Lines Co. v. C.A.B.. (2nd Cir. 1944) 
165 F. 2d S49; Indiana v. Ewing, (D.C. D.C. 1951) 99 Fed. 
Supp. 734. In the latter case, as here, a State sought to 
require the Federal Security Administrator to make Fed¬ 
eral grants under the Social Security Act with respect to 
a State plan for public assistance. Judge Holtzoff said 
(pps. 735, 736): 

“Whether a State plan complies with the require¬ 
ments of the Federal statute must, in the first instance, 
be determined by the Administrator of the Federal 
Act. The Administrator, in a well-reasoned opinion 
which is a part of the record in this case, reached a 
negative conclusion. 


“It is perhaps possible to reach the opposite result. 
Unless, however, the action to be performed by the Fed¬ 
eral official is purely ministerial, the courts may not 
review and set aside the administrative decision if there 
is a rational basis for it. 

“This has been held by the Court of Appeals of this 
jurisdiction time and time again. One of the more 
recent expressions is found in Hammond v. Hull, 76 
U.S. App. D.C. 301, 303. 131 F. 2d 23, 25, in an opinion 
bv Mr. Justice Justin Miller, who made the following 
statement: ‘When the performance of official duty re¬ 
quires an interpretation of the law which governs that 
performance, the interpretation placed by the officer 
upon the law will not be interfered with, certainly, un¬ 
less it is clearly wrong and the official action arbitrary 
and capricious.’ 

“This Court is of the opinion that it cannot be said 
that the interpretation placed upon the Indian statute 
by the Federal Administrator is clearly wrong. On the 
contrary, the question at best is a fairly debatable one, 
and therefore the ruling of the Administrator and the 
conclusions reached by him should not be disturbed by 
the courts.” 

The Court, therefore, decided the case on its merits in 
favor of the Federal Security Administrator, saying 
(p. 736): 

“In view of the fact that the Court has reached the 
conclusion that the determination of the Federal Ad¬ 
ministrator may not be set aside because it is not clearly 
erroneous, and is not arbitrary or capricious, it is not 
necessary to determine whether this suit is a suit 
against the United States or whether the plaintiff has 
a standing to maintain this action. 

“Assuming arguendo that this action is properly 
brought, the Court reaches the conclusion that it should 
he determined in favor of the defendant on the merits. 
In the light of this discussion, the Court will deny the 
plaintiff's motion for summary judgment and grant 
the defendant's motion for summary judgment.” 

Xot only is there a complete absence of any abuse of the 
performance of official duty herein but reference to the stat¬ 
utes involved demonstrate conclusively that the Adminis¬ 
trator’s decision was eminently reasonable and in complete 
conformity with law. 
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IV 

The State Plan Is Not in Effect in All Political Subdivisions 

of the State 

The Social Security Act does not mention Indians or 

to 

any other racial group specifically. Had the Federal Con¬ 
gress wished to exercise its unquestioned power to legislate 
specifically with respect to Indians, it would have done so 
expressly. The silence in the matter must be accepted as 
an intention to include Indians on the same basis as other 
individuals. 

Section 1402(a)(1) of Title XIV of the Social Security 
Act (42 I'.S.C. 1252(a)(1)) provides among other things 
that to be approvable. a State plan for aid to the perma¬ 
nently and totally disabled must: 

• • 

“(1) provide that it shall be in effect in all political 
subdivisions of the State., and if administered by them 
be mandatory upon them. . . 

On page 7 of its brief appellant argues that Indian re¬ 
servations are not political subdivisions of the State and 
therefore the provisions of its State plan excluding persons 
of Indian blood while living on such reservations do not 
fail to meet the requirement of the Federal Social Security 
Act quoted above. Three cases are cited. The last two, 
Cherokee Xntion v. Hitchcock . 187 U.S. 294, 22 S. Ct. 115 
47 L. Ed. 182 (1902) and Lone v. Santa Rosa. 249 U.S. 110, 
29 S. Ct. 185, 63 L. Ed. 504 (1919) relate to the rights of 
Indians in property held by the United States and the stand¬ 
ing of Indian tribes as legal entities to sue. The first case 
appellants cite, Worcester v. Georgia . 31 U.S. (6 Pet.) 515, 
8 L. Ed. 483 (1832) is a landmark case and established the 
principle that where there is a conflict between the Federal 
and State governments in Indian policy, the former pre¬ 
vails. That case was decided in 1832 and can hardly be 
expected to correctly demonstrate that present Federal 
policy prevents reservations from being within political 
subdivisions of the State of Arizona today. 

The status of Indian reservations as politically a part 
of the State in which they are geographically located, ex- 
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eept where there has been an express reservation by Con¬ 
gress upon admission of the States into the Union, was 
laid down by the Supreme Court in United States v. Mc- 
Bratnei/, 104 U.S. (14 Otto) 621, 26 L. Ed. 869 (1881). In 
accord are Draper v. United States, 164 U.S. 240, 17 S. Ct. 
107, 41 L. Ed. 419 (1896), Thomas v. Gap, 169 U.S. 264, 
18 S. Ct. 340, 42 L. Ed. 740 (1S98) and New York ex Rel 
Rap v. Martin, 326 U.S. 496, 66 S. Ct. 307, 90 L. Ed. 261 
(1946). In that 1946 case the Court said: 

“Wo think the rule announced in the McBratnev case 

•> 

controlling and that the New York court therefore 
properly exercised its jurisdiction. For that case and 
others which followed it all held that in the absence of 
a limiting: treaty obligation or congressional enactment 
each state had a right to exercise jurisdiction over In¬ 
dian reservations within its boundaries.” 

Of even more direct application to this situation is a 1948 
case of the Arizona Supreme Court. In Harrison v. Laveen, 
67 Ariz. 337, 196 P. 2d 456, the issue was the right of a 
person of Indian blood, living on a Federal Indian Reserva¬ 
tion, to vote in the same way as other qualified State citi¬ 
zens. The Arizona Supreme Court said (Pacific Reporter, 
p. 458): 

“The opinion in the last mentioned case (Porter v. 
Ilall, 34 Ariz. 308, 271, Pac. 411) laid at rest the con¬ 
tention there made that members of Indian tribes re¬ 
siding on Indian reservations were not ‘residents of 
the State of Arizona, as it was held that Indian reserva¬ 
tions in Arizona are within political and governmental 
boundaries of the State, and limitations on State’s 
jurisdiction in the Enabling Act apply only to Indian 
lands considered as property, but do not withdraw Ter¬ 
ritorial area from sovereignty of State and control of 
its laws.” 

Similarly, an Indian who had lived on a Federal Indian 
reservation all his life was held to be a “resident of the 
county for the requisite time” and in all other respects 
qualified to be a juror. Denison v. State . 34 Ariz. 144, 268 
Pac. 617 (1928). Indians cannot, because they live on an 
Indian reservation, be denied the right to obtain hunting 
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and fishing licenses for other areas of the State, Begay v. 
iS awtelle. 53 Ariz. 301, SS P. 2d, 999 (1939), or a license to 
operate as a contract motor carrier, Bradley v. Arizona 
Corporation Commission. 60 Ariz. 50S, 141 P. 2d. 524. 

Thus, it is well settled that Indian reservations located 
in Arizona are within the political and governmental, as 
well as the geographical boundaries of the State. Accord¬ 
ingly. exclusion from the benefits of the Aid to the Per¬ 
manently and Totally Disabled Program of a group of peo¬ 
ple because they live in such an area violates the above- 
quoted requirement of the Federal Social Security Act that 
the State plan must be in effect in all political subdivisions. 
It is immaterial that the Indian reservation is not in and 
of itself a political subdivision. To meet this require¬ 
ment, the plan must apply uniformly throughout the State 
to everv nook and erannv. It is not enough that it be in 

» * v_ 

effect in a part of all political subdivisions. 

This requirement cannot be satisfied by making some 
individuals living in a political subdivision of which an 
Indian reservation is a part, eligible for assistance. In order 
for the plan for aid to the permanently and totally dis¬ 
abled to be in effect in all political subdivisions of the 
State, the same plan must be in effect throughout every 
political subdivision and not be varied as to eligibility re¬ 
quirements either within political subdivisions or from one 
political subdivision to another. 

V 

The State Plan Conflicts with the Residence and Citizenship 
Provisions of the Federal Act 

The Federal Social Security Act also contains other spe¬ 
cific provisions which forbid the State, if it wishes to have 
an approved plan, from excluding individuals on any of 
the bases indicated in the Arizona plan for aid to the per¬ 
manently and totally disabled. Section 1402 (b) (42 F.S.C. 
1352 (b)) provides: 

(b) The Administrator shall approve any plan which 
fulfills the conditions specified in subsection (a), ex¬ 
cept that he shall not approve any plan which imposes, 
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as a condition of eligibility for aid to the permanently 
and totally disabled under the plan— 

(1) Any residence requirement which excludes any 
resident of the State who has resided therein five years 
during the nine years immediately preceding the ap¬ 
plication for aid to the permanently and totally dis¬ 
abled and has resided therein continuously for one year 
immediately preceding the application; or 

(2) Any citizenship requirement which excludes any 
citizen of the United States. 

The exclusion in the Arizona plan of reservation Indians 
operates as a “residence requirement” within the meaning 
of clause (1) and as a “citizenship requirement” within 
the meaning of clause (2), thus plainly making the plan un- 
approvable, for the effect is to exclude on the basis of their 
residence, persons who have the residence described in 
clause (1) and to exclude persons on a citizenship basis, in 
violation of clause (2). 

These basic provisions on residence and citizenship affect 
the scope of the State’s undertaking. The defendant ob¬ 
viously is not authorized to approve any plan which would, 
as an eligibility condition, require an individual to live in 
anv described area of the State less extensive than the 
State's legally defined boundaries, since in that event his 
fulfillment of the State-wise residence requirement would 
not assure his residence eligibility. Conversely, his exclu¬ 
sion on the ground that he did live within a particular area 
of the State less extensive than the State boundaries (and 
not elsewhere in the State) would have the same effect. 
They are opposite sides of the same coin. 

The Arizona plan in excluding from the benefits of the 
assistance program Indians “while living on a federal In¬ 
dian Reservation,” specifically makes the place of residence 
within the State an eligibility factor. The effect of such a 
residence requirement with respect to reservation Indians 
was considered by a Minnesota court in Beltrani Comity 
T V elf are Board v. Fairbanks (Minn. District Court, 15th 
Judicial District, November 4, 1940) (unreported). 

The court after reciting the dual requirements of the 
Social Security Act that the plan must be in effect in all 
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political subdivisions and that the Federal agency shall 
not approve a plan which imposes as a condition for eligibil¬ 
ity an improper residence requirement, went on to say: 

In compliance with this federal act, and in order to 
secure such financial assistance from the federal gov¬ 
ernment, our state law with reference to aid to depend¬ 
ent children was amended by Chap. 195, 1. 1939 to pro¬ 
vide for aid to any dependent child within this state, 
and without any qualification as to residence. It was 
necessary that this feature of the law be made plain 
and beyond any question in order that the state might 
secure federal aid in carrving on such child welfare 
work in this state. 

Our state act is general in its terms and provides the 
same benefits for all dependent children within the 
state irrespective of their places of residence, and it 
is plain that such provision was intentionally made. 
Our state child welfare act provides: 

This act shall be liberally construed with a view to 
accomplishing its purpose, which is hereby declared 
to be to enable the state and its several counties to 
cooperate with responsible mothers or relatives in 
rearing future citizens, * * * in order to keep the 
family together in the same household, reasonably 
safeguard the health of the mother, and to secure to 
the children during their tender years her personal 
care and training. 


Upon the argument it was suggested that the United 
States government should take care of its own wards 
and pay the entire expense. The United States govern¬ 
ment might well have done so. Instead it made a grant 
to the state of an amount of money greatly in excess of 
the cost of caring for its dependent Indian children 
conditioned that the money should be used for the care 
of all dependent children within the state and without 
regard to their residence. (Emphasis supplied) 

While this case arose under State rather than Fed¬ 
eral law, it is a square holding on the crucial point 
here in issue—namely, that an exclusion of reservation 
Indians is in fact an exclusion based on residence. 
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The residence requirements are given a qualitative signifi¬ 
cance by the citizenship provision which is aligned with 
them. This provision obviously bars the use of any criteria 
or factors which are material to an individual's status as 
citizen or are pertinent factors related to the acquisition 
of American citizenship. State citizenship automatically 
follows federal citizenship under the 14th Amendment. 
In other words, a State fails to present an approvable plan 
if it chooses not to bar all Indians, but to bar such In¬ 
dians as fail to meet some other qualification material to 
their status as citizens of the United States, or of the State, 
and living under the jurisdiction of the United States. 

The relevance of this citizenship provision when we con¬ 
sider the history of the civic status of the Indian in this 
country is obvious. The Indian tribes were originally alien 
nations or peoples. The Indians continued thereafter to 
pay allegiance to and to subject themselves to and to live 
under the laws of a tribe. The Indians' gradual acquisi¬ 
tion of American citizenship reflects recognition of two 
things: The fact that his first allegiance has become an 
allegiance to the United States and to the State of his 
residence, and the fact that he is accepted as living primarily 
under and pursuant to the laws of the nation and State. 
These are the basic factors in citizenship. Therefore, cir¬ 
cumstances affecting the Indian's allegiance and legal pro¬ 
tection are not proper grounds for exclusion. 

And factors related to their tribal life and status would 
be obvious examples. The Dawes Act, for example, 
awarded citizenship to Indians who forsook their immediate 
tribal allegiance and left the reservation. 1 For example, 
the Act of May 2, 1890 (c. 1S2, 26 Stat. SI) provides for 
the naturalization of the Indian tribes in the Indian terri- 

1 Aot of Fehruarv 8. 1887. Sec. 4. 24 Stnt. 388. 388: amended. Act 
of February 28. 1891. 26 Stat. 794—Senator Orville H. Platt of 
Connecticut wrote: '‘Modern observation and thought have reached 
the conclusion that allotment of land in severalty, and citizenship, 
are the indispensable conditions of Indian progress.” ('"Problems in 
the Indian Territory” (1895) 160 N. Am. Rev. 195. 200 as quoted 
in Cohen Federal Indian Law, U. S. Government Printing Office 154. 
fn. 18.) 
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tory and states that this right should be exercisable regard¬ 
less of the fact that tribal membership was retained. The 
picture was ultimately completed with the Act of June 
2, 1924 (c. 233, 43 Stat. 253, U.S.C. Title 8, section 601 
(historical note)), which granted citizenship to all non¬ 
citizen Indians born within the territorial limits of the 
United States. Essentially these were the reservation 
Indians. Here, as previously, it was considered neces¬ 
sary in view of the normal effect of granting citizenship, 
to make certain qualifications in order to preserve Indian 
rights and privileges arising from a tribal status. These 
reserved rights and privileges would, of course, include 
rights given by the United States laws to Indian tribes and 
tribal members. The possession of these rights and privi¬ 
leges reserved in the award of citizenship obviously cannot 
become a basis for excluding Indians, in view of the citizen¬ 
ship provision of the Social Security Act. 

It is not coincidental therefore that the exclusion of 
reservation Indians, however achieved, would have the 
effect of excluding a group substantially the same in con¬ 
tent as the group to which citizenship was extended in 1924, 
and would therefore exclude a particular citizen group. 
Furthermore any criteria framed in terms of the applica¬ 
bility or inapplicability to Indians of particular laws of 
the United States or of the State would, in view of their 
political history, normally invoke factors that had either 
been involved in and dealt with in the award of citizenship, 
or which characterized Indians as a particular citizen 
group. 

Suppose that the public assistance titles of the Social 
Security Act had been written at an earlier time, and the 
State, desiring to exclude Negroes as a race, should sub¬ 
stitute criteria descriptive of those who had formerly 
lived under a condition of servitude or whose antecedents 
had lived in slavery. Then the necessary effect would be 
to exclude a group in terms that would in fact single out the 
group to which citizenship was originally given by the terms 
of the 14th Amendment and on the basis of criteria which 
were fully resolved and disposed of in the award of that 
citizenship. Guinn v. United States, 238 U.S. 347, 35 S. Ct. 


926, 59 L. Ed. 1340 (1915). It cannot matter what terms you 
use, if what you would achieve is not achievable. 

Thus, by the Act of June 2, 1924 Congress in granting 
citizenship to all remaining non-citizen Indians who were 
born in the United States said in effect: ‘‘You are citizens 
on the same basis as all others with one exception. Because 
of the historical and traditional relationship between you 
and the federal government we are retaining the right to 
maintain a peculiar protective jurisdiction over you which 
we do not have over other classes of citizens.” The class 
thus selected for special status was basically the reserva¬ 
tion group of Indians. The State in picking this group for 
exclusion assigns the same reason for the special treat¬ 
ment—namely, the peculiar relationship to the Federal Gov¬ 
ernment. and in so doing excludes from assistance a group 
of people because of the type of citizenship they hold. 

Obviouslv anv criteria of exclusion to be valid under the 
• • 

Social Security Act, in view of these provisions, must 
operate in utter independence of factors that directly con¬ 
cern themselves with the civic status of the Indian, espe¬ 
cially as to the laws under which he lives, for as a citizen he 
lives under the laws of the nation and State. It mav also 
be noted that the fact that the Indian has been the par¬ 
ticular object of a good deal of Federal legislation, which 
affects his status as a citizen of the United States and 
also affects the application to him of State laws, is not 

a consideration that mav be availed of bv the State in 

* % 

view of the fact that Federal citizenship controls State 
citizenship. The closer relationship of the Indian with 
the Federal Government is not a proper ground on which 
the State may in turn exclude him as long as the applica¬ 
tion of the State law is not foreclosed by the Federal law. 
The Federal laws affecting Indians are uniformly protec¬ 
tive. He is separately classified for a purpose beneficial 
to himself. This fact of Federal concern cannot be turned 
to the State’s advantage and used as a basis for depriving 
him of statutory benefits. On this Indian issue this conclu¬ 
sion follows not alone from the fact that most Federal 
statutes are related to the status of the Indian as a citizen. 
It follows also from general principles of constitutional law. 
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VI 


The Arizona Plan Is Not Approvable Because It Conflicts with 
the Constitution of the United States 


A. Appellee has an Interest in the Constitutional Question 


The appellant asserts beginning on page 9 of its brief that 
the appellee may not question the constitutionality of the 
State statute involved here “because her rights are not 
affected thereby.*' In support of its assertion, appellants 
cites and quotes from three eases: lleald v. District of 
Columbia . 259 U.S. 114, 123, 42 S. Ct. 434, and 66 L. Ed. 
832: Columbus <(• G. ID/. Co. v. Miller. 2S3 U.S. 96, 99. 51 
S. Ct. 392, 75 L. Ed. S61: and Premier-Pabst Sales Co. v. 


Grosscup. 298 U.S. 226. 227, 56 S. Ct. 754, SO L. 1155. 

These cases are clearly inapplicable to the instant situa¬ 
tion. In the Heald case, the Court ruled that a resident 


taxpayer who owned no State or municipal bonds could not 
challenge the application of a tax act to him by asserting 
its unconstitutionality as applied to nonresidents or State 
or municipal bondholders. In the Columbus <£ G. TDj Co. 
case the Court refused to permit a State official who was 
charged with the administration of a State taxing statute 
to assail the constitutionality of a provision of law when 
it was his duty to carry out that law. Cf. Marshall v. Dge 
(1913), 231 U.S. 250, 257. In the Premier-Pabst case, the 


plaintiff challenged the constitutionality of license fees for 
the sale of beer. However, the Court held that the validity 
of the license fees in the case before it was immaterial be¬ 


cause the plaintiff did not meet other conditions, of ad¬ 
mitted validity, requisite to a license to sell beer. The 
plaintiff, not being eligible for a license, could not be in¬ 
jured by the possible invalidity of the license fees. 

The first important distinction between those cases and 
the instant situation is that here the appellee is not charged 
with the administration of the State act. Secondly, the ap¬ 
pellee. as a federal official, has a direct and an immediate 
interest in assuring that her approval of an assistance plan 
does not result in the use by a State of federal grants for 
a purpose prohibited under the Constitution of the United 
States. 
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Appellant’s contention would mean that if a State public 
assistance plan were to contain a naked provision, excluding 
from its benefits all Negroes, or all Indians, or all Orientals, 
the appellee must approve the plan and must certify grants 
of Federal funds to help carry out a purpose clearly viola¬ 
tive of the Federal Constitution. It is impossible to be¬ 
lieve that in enacting the public assistance titles of the Social 
Security Act, Congress intended to subsidize, even tem¬ 
porarily, so palpable a violation of the 14th Amendment 
as an exclusion of one race. Those titles of the Act must 
be read in the light of Constitutional limitations as contain¬ 
ing an implied condition that State plans be in conformity 
with the supreme law of the land. Third v. Hodge, 334 U.S. 
24. 6S S. Ct. 847, 92 L. Ed. 1187 (194S); Barrows v. Jack- 
son. — r.S. —, 73 S. Ct. 1031, — L. Ed. (1953). 

If the Arizona plan for aid to the permanently and totally 
disabled is approved, the defendant must make certifications 
which will require payment to the State of funds which will 
amount to more than one half the cost of the program. (Sec. 
1403 of the Social Security Act, supra, p. 2, as last amended 
by the Act of July 18, 1952, c. 945, 66 Stat. 779, 42 U.S.C. 
1353(a)). It indeed argues for a strange result to con¬ 
tend that the official the Federal Government charged with 
approving State plans for the payment of such funds, has 
no interest in whether a State plan violates a provision of 
the Federal Constitution. 

It is also important to note that in the instant action the 
appellee is not seeking to prevent the State from operating 
its assistance program. The Secretary of Health, Educa¬ 
tion and "Welfare is refusing to approve it for the receipt of 
Federal grants. If the State decides to operate an assist¬ 
ance program of the type that it has proposed here, but 
without obtaining Federal funds, the Secretary would have 
no authority to inquire into its validity. 

"We propose to show at this point that a discrimination 
against 90 per cent of the Indian citizens of Arizona is as 
bad as a discrimination against 100 per cent of them would 
be—that the provision of the Arizona plan in question is as 
much a racial exclusion, and is as obviously unconstitutional 
as unadorned provisions excluding all members of any race. 
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B. The Arizona Statute and Plan Violate the Fourteenth 
Amendment to the United States Constitution 

The State plan excludes any person who meets two condi¬ 
tions: that he be a “person of Indian blood.” and (2) that 
he he “living on a federal Indian reservation.” The rest 
of the proviso in question, describing such persons as wards 
of the Federal Government and asserting their entitlement 
to certain benefits from that Government, constitutes the 
Arizona legislature's argument in support of the proviso. 
We shall deal with this additional language, as argument, 
in a moment. We point out now merely that it does not 
modify in any way the scope of the exclusion from the State 
plan. 

The exclusion from the State plan is thus defined in terms 
of two factors either of which, if used alone, would preclude 
Federal approval. Exclusion of persons “of Indian blood” 
would obviously violate the Constitution: exclusion of per¬ 
sons “living on” a described territorv within the State 
would, as shown above (swpm.pp. 29-30) violate both section 
1402 (a) (1) and section 1402 (b) (1) of the Social Security 
Act. It would be anomalous, if by combining two prohibited 
exclusions the State could produce an approvable plan. 

But even if tested solelv bv constitutional criteria, we 
believe that the additional condition that persons be “living 
on a federal Indian reservation” cannot validate the exclu¬ 
sion of persons “of Indian blood.” Neither of the grounds 
suggested by the State legislation in support of this com¬ 
posite exclusion can withstand scrutiny. 

The first ground suggested is that the persons meeting 
this composite test are “wards of the federal government.” 
This ground, apart from the second ground (the alleged 
obligations of the Federal Government to Reservation In¬ 
dians), reduces itself to no more than a form of words. On 
what rational basis can “wardship,” as such, warrant an 
exclusion of the “wards” from a program for the allevi¬ 
ation of need? 

The argument is presumably based on the legal relation¬ 
ship between the Federal Government and the Indians. 
This basis for classification is unsupportable, if for no other 
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reason, because it does not treat Indians as wards in the 
same way that it treats other citizens who are concededly 
under guardianship. In other words, the grouping would 
have no valid application if Indians were persons under 
guardianship. Begay v. Saivtelle, 53 Ariz. 304, 88 P. 2d 999 
(1939) involved an Arizona statute which provided: “It 
shall be unlawful for any Indian, who is a ward of the Fed¬ 
eral government, to take any game or fish in this state when 
off the government reservation to which he has been as¬ 
signed, and no license shall be sold to any such Indian.” 
The Arizona Supreme Court noted that the legislature may 
regulate or even prevent the taking of game and fish so long 
as it does not deny due process of law and the equal protec¬ 
tion of the law. The court then pointed out that the “denial 
is not to all persons under guardianship, but merely to 
members of a certain race who are under a special kind of 
guardianship” and concluded (p. 1001, Pacific Reporter): 

We think the only difference between petitioner and 
other citizens not sui juris, to-wit: that he is of the 
Indian race and that while on the reservation he is not 
subject to the laws of the state in the same manner as 
other wards is not a difference which in any manner 
can, or does, affect the successful operation of the game 
laws and their object, to-wit: the protection and preser¬ 
vation of game. 

We hold, therefore, that section 2, supra, is in viola¬ 
tion of the 14th amendment to the Constitution of the 
United States, U. S. C. A., in that it denies the equal 
protection of the law to those who come under its pro¬ 
visions, and to section 13 of Art. 2 of the Constitution 
of Arizona, in that it denies to one class of citizens of 
the United States privileges which are granted to other 
citizens on the same terms. 

It should also be borne in mind that the so-called “ward¬ 
ship" relation here involved is not of the character ordi¬ 
narily attributed to guardian and ward. In Harrison v. 
Lav eon. 67 Ariz. 337, 196 P. 2d 456 (194S), the Arizona Su¬ 
preme Court had before it the question whether Indians 
living on reservations were disqualified from voting under 
a constitutional provision which denies the franchise to 
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persons “under guardianship/’ The Court after a full 
review of the status of Indians, pointed out: 

Primarily in its original and most precise signification 
the term “ward” in the federal decisions and statutes 
has been applied (a) to tribes rather than to individ¬ 
uals. (b) as a suggestive analogy rather than as an 
exact description, (c) to distinguish an Indian tribe 
from a foreign state, and (d) as a synonym for “bene¬ 
ficiary of a trust” or “cestui que trust”. The failure 
to distinguish among these different senses in which 
the term “ward” has been so loosely used is respon¬ 
sible for a considerable amount of the existent con¬ 
fusion. 

The Court also noted that seamen, members of the armed 
services. Federal employees, veterans and even social secu¬ 
rity recipients have been referred to loosely from time to 
time as “wards of the Federal Government” and that: 

• * * yet no one has had the temerity to suggest that 
such persons, when otherwise qualified, were ineligible 
to vote. 

The Court thereupon overruled its previous inconsistent 
decision in Porter v. Hall. 34 Ariz. 30S, 271 Pac. 411 (1928), 
and held the plaintiffs not to be under guardianship and 
therefore not subject to the constitutional disqualification 
because they were Indians living on a reservation. 

A well-known authority on Indian law also points out 
in a very persuasive article that there is no group guardian¬ 
ship over Indians Cohex. Indian Rights and the Federal 
Courts. 124 Minn. L. E. 145, 193 (1940): 

Certainly no court has ever adjudicated the Indian 
Race to be a race under guardianship. Indeed it is 
hard to see how any court would have the right to put 
any class of American citizens under a special guard¬ 
ianship. The claim of such a right would seriously 
affect the liberty of any group which might sustain 
a special relation to the federal government, e.g. sol¬ 
diers, relief workers, government employees, or bene- 
ficaries of social security legislation. 

This argument of the State comes down to saying that 
because the term “ward” has sometimes been applied to 
Reservation Indians, the use of that term justifies a dis- 
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crimination against most of the Indian race, even though 
the same consequences are not attributed to wardship of 
other kinds. Certainly, description of these Indians as 


“wards” 


is in itself of no significance whatsoever, and in 


examining the incidents thought to justify the description, 


it is clear these incidents afford no warrant for the dis¬ 


crimination. 


The second justification suggested by the State legisla¬ 
tion, relates to these incidents and demands more critical 
analysis. This justication alleges that “under customs, 
laws and treaties between the Arizona Indian tribes and 


the United States,” the Reservation Indians “are entitled 
to have their education, welfare and public assistance needs 
met by that government.” 

We may first enquire what is meant by the words, “are 
entitled.” It is obviously immaterial what obligations the 
Arizona legislature may believe the United States Govern¬ 
ment ought to assume on behalf of these Indians. If the 
State is dissatisfied on that score, it must address its com¬ 
plaint to Congress. Actually, as will be discussed later, 
Congress considered precisely this issue in 1939, when it 
declined to accept the responsibility Arizona would now 
charge it with, and again in 1950, when in changed cir¬ 
cumstances it decided to accept a large measure of respon¬ 
sibility with respect to the Xavajo and Hopi Tribes. (Act 
of April 19, 1950, 67 Stat. 47, C. 92, 25 U.S.C. § 639). 

The State's legal argument on this score, as distinguished 
from political argument, must look exclusively to those 
rights which Reservation Indians are presently “entitled 
to” by existing Federal law. Since education is not here 
involved, we may consider only their legal right to have 
their “welfare and public assistance need” met by the 
Federal Government. 


Actually, there is no such legal right. There is no claim 
of legal right involved. The Indians are “entitled to” 


nothing from the Federal Government to meet their “wel¬ 
fare and public assistance needs.” The Congress has ap¬ 
propriated varying sums to the Bureau of Indian Affairs 
under the heading “Health, Education, and Welfare Serv¬ 
ices'’ which may be used for numerous specified purposes 
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including “grants and other assistance to needy Indians”. 
The present appropriation expires on June 30, 1954 (Act of 
July 31, 1953, C. 29S, 67 Stat. 263), and there is no knowing 
whether it will be renewed, or if it is, for how long or in 
what amount the Federal Government will continue this 
special aid. 

But even assuming continuance of this aid, there is no 
claim that it meets the “welfare and public assistance 
needs” of the Reservation Indians. There is even no dis¬ 
puting that the percentage of need among these Indians 
has been higher than among corresponding groups of citi¬ 
zens in the State of Arizona as a whole. 

On a purely factual basis, then, this alleged justification 
cannot be sustained. Nothing to which these Indians “are 
entitled” from the Federal Government—although we in¬ 
clude annual appropriations which may or may not be 
renewed—lifts them even to the level of the State popula¬ 
tion as a whole, insofar as concerns the meeting of their 
“welfare and public assistance needs.” 

Surely a racial discrimination cannot be supported by 
suppositions of what might be the situation if it were not 
possible for an Indian to be in need of public assistance 
from the State. 

The proper place to give effect to income and resources 
of the Indians is in the individual determination of need 
when an application is made for assistance. Then, when 
it is found that an Indian's needs are being met, either 
bv the Federal Government or through anv other source, 
assistance would properly be denied him. In this way he 
would be treated as are other individuals in similar cir¬ 
cumstances. 

Furthermore, not only as matter of fact but also as mat¬ 
ter of law the purported justification must fail. A State 
may not discharge its obligation under the equal protec¬ 
tion clause by referring some of its citizens to another 
sovereign. This is most clearly true where the group 
referred is a racial group. 

That such referral to a sister State does not satisfy the 
Fourteenth Amendment was squarely decided in Missouri 
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ex rel. Gaines v. Canada , 305 U.S. 337 (1938). Speaking 
for the Court, Chief Justice Hughes said (p. 350): 

The equal protection of the laws is “a pledge of 
the protection of equal laws.” Yick Wo v. Hopkins, 
118 U.S. 356, 369. Manifestly, the obligation of the 
State to give the protection of equal laws can be per¬ 
formed only where its laws operate, that is, within 
its own jurisdiction. It is there that the equality of 
legal right must be maintained. That obligation is 
imposed by the Constitution upon the States severally 
as governmental entities,—each responsible for its own 
laws establishing the rights and duties of persons 
within its borders. It is an obligation the burden of 
which cannot be cast by one State upon another, and 
no State can be excused from performance by what 
another State may do or fail to do. That separate 
responsibility of each State within its own sphere is 
of the essence of statehood maintained under our dual 
system. It seems to be implicit in respondent’s argu¬ 
ment that if other States did not provide courses for 
legal education, it would nevertheless be the constitu¬ 
tional duty of Missouri when it supplied such courses 
for white students to make equivalent provision for 
negroes. But that plain duty would exist because it 
rested upon the State independently of the action of 
other States. "We find it impossible to conclude that 
what otherwise would be an unconstitutional discrimi¬ 
nation, with respect to the legal right to the enjoyment 
of opportunities within the State, can be justified by 
requiring resort to opportunities elsewhere. That re¬ 
sort may mitigate the inconvenience of the discrimina¬ 
tion but cannot serve to validate it. 

It is true that Arizona does not propose, as did Missouri, 
to send a racial group outside its borders to seek their 
rights. But the objection which the Court found is more 
fundamental than the mere geographic factor. The obli¬ 
gation of the Fourteenth Amendment “is imposed by the 
Constitution upon the States severally as governmental 
entities,—each responsible for its own laws establishing the 
rights and duties of persons within its borders.” The bur¬ 
den cannot be cast by one State upon another—or upon the 
Federal Government—and “no State can be excused from 
performance by what another State may do or fail to do. 
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That separate responsibility of each State within its own 
sphere is of the essence of statehood maintained under our 

dual sv$tem.” 

% 

The Gaines case disposes, as a matter of law, of any at¬ 
tempt by the State of Arizona to defend racial discrimina¬ 
tion on the ground that the United States is meeting the 
needs of the excluded racial group. 

In Piper v. Big Pine School District, 193 Cal. 664, 226 
Pac. 411 (1928), the Supreme Court of California struck 
down a State statute excluding from the public schools of 
the State anv Indian child “in school districts in California 
where the United States government has established an 
Indian school.” While the opinion relied in large part on 
the educational provisions of the constitution of California, 
it expressly held that the statute violated the equal protec¬ 
tion clause of the Fourteenth Amendment. The court found, 
it is true, that the school operated by the United States did 
not offer educational opportunity equal to that of the State 
school system; but in that respect the case does not differ 
from the present situation, since the State of Arizona does 
not and cannot allege that Reservation Indians will receive 
the same treatment from the United States that the State 
proposes to afford to its white citizens. 

The Piper case is authority that the principle we have 
drawn from the Gaines case is applicable though the sub¬ 
stitute service be offered by the United States rather than 
by a sister State, and though it be offered within the ter¬ 
ritorial limits of the State. 

“Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people 
whose institutions are founded upon the doctrine of equality. 
For that reason, legislative classification or discrimination 
based on race alone has often been held to be a denial of 
equal protection.” Hirabagashi v. United States, 329 U. S. 
S3, 100 (1943). A “compelling justification,” such as the 
exigencies of national defense in time of war, “would be 
needed to sustain discrimination of that nature.” Ogama v. 
California, 332 U. S. 633 (1948). 

Here individuals living side by side on a reservation in 
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equal distress and with equal disability, would be treated 
differently because one is of “Indian blood.” 

The State of Arizona cannot come even measurably close 
to supplying a “compelling justification” for the racial ex¬ 
clusion from its plan for aid to the permanently and totally 
disabled. The only justification it has offered, indeed, is 
contradicted by both the facts and the law. 2 


VII 


Congress Has by Acquiescence Adopted the Administrative 
Interpretation of the Federal Social Security Act Which, in 
Harmony With the Unrestricted Coverage of That Act, Pro¬ 
hibits Approval of Any State Plan Excluding or Discriminat¬ 
ing Against Indians 

The original Social Security Act was enacted in 1935 and 
was administered bv the Social Security Board. On Decern- 

* V 

her 30, 1938, the Board reported to the President of the 
United States, recommendations based upon “studies and 
on practical experience in social security administration 
during the past 3 years . . . for your consideration and 
that of the Congress.” (Report of the Social Security 
Board, H. R. Doc. 110, 76th Cong., 1st Sess., (1939), page 3.) 
On January 16, 1939 the President transmitted that report 
to the Congress. In it the situation with respect to Indians 
was specifically called to the attention of Congress and 
legislation was proposed to allow the Federal Government 
to contribute the full amount of public assistance paid by 
the States to Indians. 3 

The Chairman of the Social Security Board testifying 


2 Commencing on p. 11 of its brief and in purported justification 
of the constitutionality of the racial exclusion of its statute, the 
appellant seeks to establish that in the past Congress has usurped 
authority with respect to reservation Indians and violated their 
rights under the First and Fifth Amendments to the United States 
Constitution. Whether that contention is correct or incorrect, it does 
not justify the violation of the Fourteenth Amendment by the 
Arizona statute and plan in issue here. 

3 Report of the Social Security Board, H. R. Doc. 110, 76th Cong., 
1st. Sess., (1939), page 21. 
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before the Committee on Wavs and Means of the House of 
Representatives stated: 4 

“The next point we call attention to in our report has 
to do with the Indians. 

“In a number of States there is a large Indian popula¬ 
tion. That Indian population is sometimes concentrated 
in one or two counties of a particular State, and if the 
State plan is on a basis of local operation and requires 
local contributions, it creates a hardship upon the 
counties and sometimes upon the State, depending upon 
the proportion of the Indian population, to meet the 
State end of the cost. 

“We are suggesting that consideration be given to the 
Federal Government meet ins: the entire cost for such 
classes of Indians as the Federal Government assumes 
responsibility in other respects. 

“However, any recommendation we would make in this 
regard would be subject to the long-range policy that 
would be recommended by the Indian Bureau. In other 
words, if our recommendation is contrarv to the Ions:- 
ran ire poliev that the Indian Bureau is suggesting for 

1 • C* v ’ 

Indians we would not want to press our recommenda¬ 
tion.” 

The House failed to adopt such a provision. Senator Carl 
Hayden of Arizona called this problem to the attention of 
the Committee on Finance of the Senate; 5 and laid before 
the committee an amendment to provide full federal reim¬ 
bursement of assistance payments States made to Indians 
under the Act. Senator Hayden testified (page 268): 

• • • • « 


“Senator Hayden. The only thing 1 I can say to the 
Senator is that the act. as it now is on the statute 
books, has been construed to mean that Indians are 
entitled to the same benefits as any other individual 
living in the United States. If that is to remain the 


4 "Hearings Relative to the Social Security Act Amendments of 
1939” Committee on Ways and Means. House of Representatives. 
76th Cong.. 1st. Sess., (1939), page 2385. 

5 "Hearings on H. R. 635” before the Committee on Finance. U. S. 
Senate. 76th Cong., 1st. Sess., (1939), page 264, et seq. 
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law then the whole burden of that expenditure should 
be borne by the Federal Government. 

# • • • • 

“Senator Hayden. When the original Social Security 
Act was passed but few, if any, of us from the West 
contemplated anything else, but when you read the law 
the way it now stands, Indians are clearly entitled to 
all the benefits of the act, and I have no objection to 
that. Mv entire contention is that it is an obligation of 
the Federal Government and not an obligation of anv 
State.” 

• • • • • 

The Senate committee, nevertheless, recommended that 
Congress enact the Social Security Act amendments of 1939 
without any change in the treatment of Indians. On the 
floor of the Senate, an amendment was offered which pro¬ 
vided that “Notwithstanding any other provisions of law, 
the Social Security Board shall not disapprove any State 
plan under Titles I, IV or X of this act because such plan 
does not apply to or include Indians. 0 This amendment 
passed the Senate but was deleted by the conference com¬ 
mittee and was not included in the final 1939 law. The im¬ 
portant revision of the Social Security Act, accomplished 
by the 1939 amendment, in no way narrowed the applica¬ 
tion of the public assistance titles regarding the question of 
assistance to Indians. 6 7 Thus the Congress knowing of the 
administrative interpretation relative to Indians, and hav¬ 
ing before it a proposal to relieve the States of financial 
responsibility for such public assistance payments, revised 
the Social Security Act, at the same time refusing to enact 
any provision inconsistent with the administrative inter¬ 
pretation on Indians. 8 

6 Congressional Record, July 13, 1939, pp. 9027-28. 

7 Title XIV was not enacted until 1950. However, Titles I, IV, 
and X were revised in 1939 and those titles as revised contain pro¬ 
visions identical to those in Title XIV so far as is pertinent here. 

* That interpretation was also recently brought to the attention of 
the House of Representatives Committee on Appropriations. Hear¬ 
ings before the subcommittee of the House of Representatives Ap¬ 
propriation Committee on the Supplemental Federal Security Agency 
Appropriation Bill for 1949, page 421, et seq. and B. R. Report No. 
1821, 80th Cong., 2d Sess., (1948), page 19. 
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Again, Congress was aware of the requirement when it 
considered legislation for the rehabilitation of Navajo and 
Hopi Tribes. The legislation on this subject as enacted in 
1950 (Act of April 19, 1950, C. 92, 67 Stat. 47; U. S. C. Title 
25, Section 639) made available additional grants to States, 
measured by their expenditures for assistance to certain 
Indians under plans approved under Titles I, IV or X of 
the Social Security Act. Congress, again with an oppor- 
tunitv to revise the law and overturn the administrative 
interpretation adopted by the Federal administrating 
agency, failed to do so. 

It would be difficult to find a clearer case of Congres¬ 
sional acquiescence in an administrative interpretation. 
With full knowledge, Congress has twice given thorough 
consideration to States’ fiscal problems resulting from the 
interpretation involved here, once finally rejecting a solu¬ 
tion that had been adopted by the Senate, and, on a later 
occasion, adopting a special solution limited to two Indian 
tribes. 

Finally, Congress once more made extensive revisions in 
the Social Security Act when it enacted the Social Security 
Act Amendments of 1950. Included in this latest enactment 
was the new Title XIV (with the same requirements as for 
the other public assistance titles, so far as is pertinent here) 
and it is under that title that Arizona now seeks to obtain 
Federal grants. Yet, Congress again did not disturb the 
administrative interpretation regarding the exclusion of 
Indians. 

Under these circumstances there is for application the 
settled rule that an administrative interpretation which the 
Congress has knowledge of but does not alter when it 
amends or reenacts legislation will not be judicially dis¬ 
turbed except for extremely weighty reasons. 

As the United States Supreme Court said in Massachio- 
setts Mutual Life Ins. Co. v. U. S.; 288 U. S. 269, 273, 53 
S. Ct. 337, 77 L. Ed. 739 (1933): 

“The Congress in the Revenue acts of 192S and 1932 
reenacted section 245 without alteration. This action 
was taken with knowledge of the construction placed 
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upon the section by the official charged with its adminis¬ 
tration. If the legislative body had considered the 
Treasury interpretation erroneous, it would have 
amended the section. Its failure so to do requires the 
conclusion that the regulation was not inconsistent with 
the intent of the statute (citing cases) . . . unless, 
perhaps, the language of the act is unambiguous and 
the regulation clearly inconsistent with it.” 9 

CONCLUSION 

It is respectfully submitted that, it appearing the Court 
is without jurisdiction over the subject matter involved and 
that the complaint fails to state a claim on which relief may 
be granted, the decision of the District Court should be 
affirmed. 

Leo A. Rover, 

United States Attorney; 

William J. Peck, 

Assistant 

United States Attorney. 

Of Counsel: 

Parke M. Baxta, General Counsel; 

A. D. Smith, Assistant General Counsel; 

Joseph H. Meyers; 

Edwin Your max ; 

of the Department of Health, 

Education and Welfare. 


9 There are a host of other Supreme Court opinions to this same 
effect. Among them are: U. S. v. So. Buffalo Ry. Co., 333 U.S. 771, 
68 S. Ct. 686, 92 L. Ed. 777 (1948); Fleming v. Mohawk Wrecking 
& Lumber Co., 331 U.S. Ill, 61 S. Ct. 979, 91 L. Ed 881 (1947); 
Hartley v. Comyn'r., 295 U.S. 216, 55 S. Ct. 756, 79 L. Ed. 1399, 
(1935); Old Mission Portland Cement Co. v. Helvering, 293 U.S. 
289. 55 S. Ct. 158, 79 L. Ed. 367 (1934); McCaughn v. Hershey 
Chocolate Co., 283 U.S. 488, 51 S. Ct. 510, 75 L. Ed. 1183 (1931). 
See also 2 Sutherland on Statutory Construction (3d ed.) sec. 5109. 
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Introductory Statement 

This amicus curiae brief is presented pursuant to permis¬ 
sion granted by Chief Judge Stephens by court order dated 
September 16, 1953. This brief is submitted on behalf of 
two Arizona Indian tribes and the Association on American 
Indian Affairs, Inc., a nation-wide organization of Ameri¬ 
can citizen? of which Oliver LaFarge of Santa Fe, New 
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Mexico, is President, which has as its chief purpose the safe¬ 
guarding of the rights of American Indians. The interest 
of the Association in the case at bar is to assist this Court 
in seeing that the rights which are vested under the laws 
and Constitution of the United States in persons of Indian 
blood living within reservations in Arizona are as fully 
recognized and protected as those of any of their fellow 
citizens. 

The Hualapai and San Carlos Apache Tribes, which join 
in the submission of this amicus curiae brief, are organized 
tribes of American Indians residing within the State of 
Arizona. These tribes represent more than 4,000 Arizona 
Indians who live upon Federal Indian reservations. Their 
interest in the instant case stems not onlv from an over- 
riding desire, as a matter of principle, to prevent discrimi¬ 
nation against their members on grounds of race, residence 
or citizenship, but also from a deep concern for the welfare 
of the needy crippled individuals within their midst. 

Specifically, the object of this amicus curiae brief is to 
demonstrate: (1) that there is no legal or factual justifica¬ 
tion for the exclusion of Indians living upon reservations 
from the plan of the State of Arizona for giving aid to per¬ 
manently or totally crippled persons pursuant to the Fed¬ 
eral Social Securitv laws; and (2) that anv such exclusion 
would be a violation of the Constitution and the Civil Rights 
statutes of the United States. As to all other substantive 
issues raised in this case, the undersigned fully subscribes 
to the argument which is being submitted by counsel for the 
appellee. 

Statement of the Facts 

The facts in this case are not in dispute. On March 21, 
1952, Governor Howard Pyle approved House Bill Xo. 137 
of the Arizona Legislature, a bill to amend Article 6, Chap¬ 
ter 70, of the Arizona Code of 1939, by adding a new section 
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70-607. (Joint Appendix, pp. 8-9.) By the terms of this 
law, the State Department of Public Welfare was “author¬ 
ized and directed to establish a plan for aid to permanently 
and totally disabled persons, which shall contain all such 
provisions as may be necessary to conform with the require¬ 
ments of title XIV of the federal social security act, * * * 
provided that no assistance shall be payable under such plan 
to any person of Indian blood ichile living on a federal 
Indian reservation * * [Emphasis supplied.] 

On March 31, 1952, Commissioner Bohannan of the Ari¬ 
zona Department of Public Welfare submitted such a plan 
for assistance to needy crippled persons, exclusive of re¬ 
servation Indians, to the Federal Security Agencv. On 
April 16,1952, Federal Security Administrator Oscar Ewing 
advised the appropriate State officials that the “Commis¬ 
sioner for Social Security has recommended that I find that 

* 

the plan as submitted cannot be approved as being in con¬ 
formity with the requirements of Title XIV of the Social 
Security Act because of the exclusion of reservation Indians 
from the benefits of the State program.” After a full hear¬ 
ing on this issue, held on April 23, 1952, the Administrator 
finally disapproved the proposed plan on the ground that 
the discrimination against reservation Indians contained 
therein conflicted with the Social Security laws and the 
Constitution of the United States. (Appellant’s Brief, p. 
6.) The State of Arizona filed suit in the District Court of 
the District of Columbia on May 6, 1952, to force the Ad¬ 
ministrator to reverse that decision, and has prosecuted this 
appeal from a judgment of dismissal, entered on March 20, 
1953, by Judge H. A. Schweinhaut. 

A recital only of the events immediately preceding the 
commencement of this litigation, however, does not give a 
complete picture of the conditions under which it arose. 
This Court may take judicial notice of the fact that this is 
not the first occasion on which Arizona has singled out 



Indians for special treatment in the distribution of funds 
for relief, nor the first time that such a position has been 
rejected by the Federal Security Agency, now reorganized 
as the Department of Health, Education and Welfare. Quite 
on the contrarv, a studv of the background of this case 
reveals not only that the State has practiced discrimination 
against Indians in administration of the Social Security 
laws for at least sixteen years, but also that such policies 
have been repeatedly opposed by responsible officials of the 
Federal Government. 

As long ago as April 22, 1936, for example, an opinion of 
Solicitor Nathan R. Margold holding the Social Security 
Act applicable to Indians was promulgated by the Depart¬ 
ment of the Interior. After extensive negotiations, the 
originally unwilling Arizona Board of Welfare consented to 
consider Indian applications, and hundreds of Indians liv¬ 
ing in that State subsequently filed their requests for social 
security assistance with the proper local officials. So far 
as available records show, however, only three Indian ap¬ 
plications were ever granted during the next eleven years, 
and the payment of benefits in each of these cases was termi¬ 
nated when it was discovered that the beneficiarv was an 
Indian. Apart from these failures to identify racial origin 
immediately, there is not a single authenticated case of any 
Indian, inside or outside of any reservation, who received 
social security assistance from the State of Arizona prior 
to 194S. 

At the same time that Arizona in fact refused to dis¬ 
tribute relief funds to Indians, representatives of the State 
also pressed for Federal legislation to give legal sanction 
to the withholding of such benefits. As a consequence, it 
became customary, at the beginning of each Congress, to 
introduce a bill to exempt Arizona, New Mexico and some¬ 
times other States from meeting the social security needs of 
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their Indian citizens, and to require special Federal ap¬ 
propriations for such purposes. 1 Although none of these 
bills was ever passed by either House or favorably reported 
by any committee, the pendency of such bills and the pre¬ 
sumed consideration being given to them served for many 
years as an excuse for continuing to withhold social security 
payments from Indians and for postponing remedial action. 

By 1948, however, it had become wholly obvious that Ari¬ 
zona would continue to exclude Indians from the benefits 
of Social Security legislation until required to change its 
position by a force more powerful than mere moral pres¬ 
sure. Indeed, it was with such a situation in mind that the 
Arizona Board of Welfare specifically resolved, on June 29, 
1948, that “Reservation Indians will not be accepted for 
categorical aid under the three programs of Old Age As¬ 
sistance, Aid to Dependant Children and Aid to the Blind 
until final determination of the status of Reservation In¬ 
dians has been made by a court of competent jurisdiction 
or through congressional action.” 

Following that clearcut policy statement by the State 
Board, a suit was instituted in the United States District 
Court for the District of Columbia seeking a declaratory 
judgment to the effect that Indians were eligible, as of right, 
to share in the benefits conferred by the Federal Social 
Security laws. Mapatis, et al. v. Ewing , et al., Civ. No. 
3882-48, filed September 21, 1948. Subsequently, the Fed¬ 
eral Security Agency also commenced proceedings to de¬ 
termine whether Federal funds could properly be turned 
over to States which barred Indians from the receipt of 
social security payments. After extended hearings, during 

1 See H.R. 4271, 75th Cong., 1st sess., 1937 (81 Cong. Rec. 820); S. 
1260, 75th Cong., 1st sess., 1937 ( 81 Cong. Rec. 610); H.R. 920, 76th Cong., 
1st sess., 1939 (S4 Cong. Rec. 33); H.R. 5228, 77th Cong., 1st sess., 1941 
(87 Cong. Rec. 5S05); H.R. 2123, 78th Cong., 1st sess., 1943 (89 Cong. Rec. 
1771). 
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which the subject of Indian rights was fully explored on 
both the legal and factual levels, Administrator Ewing ruled 
that welfare plans which excluded Indians were inconsistent 
with the Social Security Acts. Some weeks after this 
decision, the M a pat is case came up for argument, and in the 
midst of the argument on June 17, 1949, word was received 
that the State of Arizona was agreeing to make social secur¬ 
ity payments to all qualified Indians. Upon confirmation 
of this report, the M a pat is case was dropped without preju¬ 
dice. 

Since 1949, however, Arizona has not terminated its 
attempts to reduce the measure of its financial responsibility 
in the distribution of social security benefits to its Indian 
residents. Into every bill for the rehabilitation of Arizona 
Indian tribes, for example, representatives of the State have 
inserted a special provision requiring the Federal Govern¬ 
ment to contribute 80%, rather than half, of the social secur¬ 
ity payments made to the Indians so assisted. Sec. 9, Act 
of April 19. 1950, 04 Stat. 47, 25 U.S.C., sec. 639 (Navajo 
and Ilopi): S. 107, introduced on January S, 1951, 82nd 
Cong., 1st scss., and passed by the Senate on July 3, 1952, 
82nd Cong., 2nd sess., 98 Cong. Rec. 919S (Papago). In 
addition, when Federal appropriations to implement the 
Social Security laws have been delayed. State officials fre¬ 
quently have stopped making payments to Indians, although 
no similar action was taken with regard to white residents 
of Arizona. The exclusion of reservation Indians from the 
proposed new Arizona welfare program, therefore, is merely 
the most recent step on the part of the State in its continued 
effort to deprive Indians of equal rights under the Social 
Security laws. 

Question Presented 

The basic issue involved in this case is whether the Secre¬ 
tary of Health, Education and Welfare, under the Consti¬ 
tution and laws of the United States, is required to approve 


a program of the State of Arizona for giving aid to totally 
and permanently disabled individuals, pursuant to the Fed¬ 
eral Social Security Acts, which, on its face, excludes “any 
person of Indian blood while living on a federal Indian res¬ 
ervation.” This raises the further question of whether 
the Federal courts will compel the Secretary to pay out 
funds in the United States Treasury to support a State social 
security plan which makes two discriminations: 

(1) between persons of Indian blood who live on 
Indian reservations and persons of Indian blood who 
live outside of Indian reservations; and 

(2) between persons of Indian blood who live on 
Indian reservations and persons without Indian blood 
who live on Indian reservations. 

Summary of Argument 

This amicus curiae brief will show that the first of the two 
discriminations set forth above constitutes a residence re¬ 
quirement forbidden by the Social Security Acts, that the 
second of these discriminations is a racial discrimination 

forbidden bv the 14th Amendment to the United States Con- 
% 

stitution and the Federal Civil Rights laws, and that the 
Federal courts may not properly force the Secretary of the 
Department of Health, Education and Welfare to order the 
payment of Federal funds in furtherance of either of such 
unlawful and unconstitutional purposes. 

The first section of this brief is directed to an examination 
of the following contentions of the appellant, on the basis 
of which the appellant seeks to rest the conclusion that the 
administrative action complained of herein was “arbitrary” 
and “capricious”: 

A. That Indian reservations are not a part of the 
State of Arizona, and, therefore, that the proposed so¬ 
cial security plan would be in effect in all the political 
subdivisions of the State (Appellant’s Brief, pp. 7-8). 

B. That reservation Indians “may not be taxed, ar- 

* 7 
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rested or tried by the State authorities” (Appellant’s 
Brief, p. S), and are generally exempt from State juris¬ 
diction (Appellant’s Brief, pp. 13-14). 

C. That reservation Indians are “persons under 
guardianship,” and that the Federal Government con¬ 
trols their “lives, property, and very existence” (Ap¬ 
pellant’s Brief, pp. 7,12-15). 

D. That “Reservation Indians are maintained • • • 
by the Federal Government” and, consequently, instead 
of being needy persons, are rather privileged characters 
enjoving a “preferred status” (Appellant’s Brief, pp. 
S, 14). 

E. That Arizona may not tax reservation lands (Ap¬ 
pellant’s Brief, p. S), and that only 27% of the area of 
Arizona has been left to “the state and its residents * * * 
with which to develop and maintain their economic life” 
(Appellant’s Brief, p. 7). 

Upon analysis, each of the foregoing propositions turns 
out to be erroneous. For the most part the foregoing prop¬ 
ositions, even if true, also would be and are irrelevant to 
the conclusion which they are intended to support. 

The second section of this brief will demonstrate that the 
administrative action which the appellant asks this Court 
to order would violate Section 1 of Amendment XIV to the 
United States Constitution, which declares that no State 
shall “deny to any person within its jurisdiction the equal 
protection of the laws,” and that the Secretary of Health, 
Education and Welfare has standing to challenge the legal¬ 
ity of the proposed Arizona social security program, since 
the appellee is charged with responsibility for protecting 
the funds of the United States by refusing to pay out such 
funds for an unlawful purpose; if the Arizona plan were 
approved and contributions of Federal funds were made 
pursuant thereto, the Secretary and her subordinates would 
be subject to suit under the Federal Civil Rights Acts. 
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Argument 

Point I. There is no justification in law or fact for the 
exclusion of Indians living upon reservations from the 
Arizona plan for giving aid, pursuant to the Federal Social 
Security laws, to permanently or totally crippled persons 
who reside within the State. 

A. Indians who live upon Federal Indian Reserva¬ 
tions in Arizona are residents of Arizona; a plan exclud¬ 
ing such persons from social security benefits is not 
effective in all the political subdivisions of the State , 
and contains an unlawful residence requirement. 

Appellant’s argument that its proposed social security 
plan does not contain an improper residence requirement 
and would be in effect in all subdivisions of Arizona assumes 
either (a) that Indian reservations are not part of the State 
of Arizona, or (b) that Indian reservations, although a part 
of the State, are technically not subdivisions of Arizona. 
The apparent force of the appellant’s argument rests upon 
its oscillation, as expediency dictates, from one of these 
premises to the other. When these tw*o propositions are 
distinguished, however, it becomes clear that each in turn 
is false. 


(1) Reservations Are Not Extraterritorial 

The contention (Appellant’s Brief, pp. 3, 7-8) that Indian 
reservations are not part of the State in which they are 
located, and, consequently, that Indians who live upon such 
reservations are not residents of the State has been before 
the courts on several occasions and has heretofore been 
uniformly rejected. 2 Indeed, the principle that Indian res- 

2 The proposition that Federal Indian reservations in Arizona are a part 
of the State is virtually conceded by the State in this case in that white 
persons and other non-Indians residing upon such lands are not excluded 
from sharing in the proposed social security benefits. 
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ervations are geographically, politically and governmentallv 
within State boundaries, unless Congress, upon admission 
of the State into the Union, has by express words excepted 
such areas from that jurisdiction, was laid down by the 
Supreme Court of the United States long prior to Arizona 
statehood. United States v. McBratney. 104 U.S. 621, 26 L. 
Ed. 369 (1SS2). Throughout the years, that holding has 
withstood many assaults such as that presented in the case 
at bar. Draper v. United States. 164 U. S. 240, 41 L. Ed. 
419 (1896); Thomas v. Gay. 169 U.S. 264, 42 L. Ed. 740 
(189S); People of the State of New York ex ret. Ray v. Mar¬ 
tin. 326 U.S. 496, 90 L. Ed. 261 (1946). Indeed, in the last 
cited decision, the Court declared at p. 499; 

“We think the rule announced in the McBratney case 
controlling and that the New York Court therefore 
properly exercised its jurisdiction. For that case and 
others which followed it all held that in the absence 
of a limiting treatv obligation or Congressional enact- 
ment each state had a right to exercise jurisdiction over 
Indian reservations within its boundaries.” 

On the basis of the foregoing cases it is clear that, in the 
absence of Congressional limitations, a State may exercise 
jurisdiction over the territory of an Indian reservation, at 
least so long as such authority does not interfere with the 
discharge of Federal functions. 

In order to rebut the force of this principle, the appellant 
urges that the disclaimer of State jurisdiction over Indian 
lands required by the Enabling Act for Arizona (Act of 
June 20, 1910; 36 Stat. 557, 56S, 569-570) constitutes just 
such a Congressional limitation as would bring this case 
within the exception to the general rule. 3 (Appellant’s 

3 Contrary to the Appellant's contention (Appellant's Brief, p. 15), 
unsupported by any citation, no Indian reservation in Arizona today is 
insulated from the exercise of State jurisdiction by the operation of any 
treaty. In the absence of such limiting treaty provisions, tribal lands 
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Brief, p. 8) The disclaimer of State control over public 
lands contained in that Act, however, must be read in con¬ 
text. So read, it becomes clear that what is disclaimed is a 
right on the part of the State to tax, dispose of, levy upon, or 
otherwise adversely affect land titles or other rights of the 
United States and the Indians. This is not a disclaimer of 
criminal or political jurisdiction for purposes that do not 
interfere with the performance of obligations and guaran¬ 
ties undertaken by the Federal Government towards its 
Indian citizens. The fact that the United States has certain 
obligations to its Indian citizens no more removes their land 
from the confines of the State than do the special obligations 
of the Federal Government towards Government bond hold¬ 
ers, veterans, members of the armed forces, or beneficiaries 
of social security remove from State jurisdiction the lands 
upon which such persons reside. 

This conclusion is fully supported by well-established 
legal precedent. In the case of Draper v. United States, 
supra , the Supreme Court had under consideration the 
Enabling Act of the State of Montana which includes lan¬ 
guage virtually identical to that employed in the Arizona 
Enabling Act. The Court there held, citing United States v. 
McBratney , supra . that the retention of Federal jurisdiction 
over Indian reservations did not exclude concurrent State 
jurisdiction in matters not conflicting with Federal law, and 
that the State courts, therefore, had jurisdiction to try a 
non-Indian accused of committing a criminal offense against 
another non-Indian upon an Indian reservation. 

Further evidence that Indian reservations must be con¬ 
sidered part of the State in which they are located may also 
be found in the long history of Federal legislation bearing 

within the State are part of the State and subject to its jurisdiction, regard¬ 
less of whether or not Indians themselves may be exempt from certain 
aspects of that jurisdiction. Langford v. Monteith. 102 U.S. 145, 26 L. Ed. 
53 (1SS0). 
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upon that issue. Thus, the States have been authorized by 
Federal statute to enter upon Indian lands for the purpose 
of making inspection of health and educational conditions 
and enforcing sanitation and quarantine regulations, or for 
the enforcement of compulsory school attendance by Indian 
pupils, as provided by the laws of the State. Act of Febru¬ 
ary 15,1929, 45 Stat. 11S5, amended August 9,1946, 60 Stat. 
962; 25 U.S.C., sec. 231. The States have also been author¬ 
ized to condemn restricted Indian allotted lands in accord¬ 
ance with their own laws. Section 3, Act of March 3, 1901, 
31 Stat. 1058, 10S4; 25 U.S.C., sec. 357. In addition, the 
States may even tax the production of oil, gas and other 
minerals on unallotted Indian reservations. Act of May 29, 
1924,43 Stat. 244; 25 U.S.C., sec. 398. 

Similarly, under the Federal Highway Act of November 
9, 1921, 42 Stat. 212, 23 U. S. C., sec. 1, et seq ., Indian lands 
in Arizona were deemed as much a part of the area of the 
State as other private lands; under the amended Act of 
February 12, 1925, 43 Stat. 889, 23 17. S. C., sec. 12, the 
area of Indian lands within the State is counted, along with 
public land, as a basis for additional Federal road contribu¬ 
tions. If it was wrongful for the State of Arizona to request 
and receive substantial Federal subsidies on this basis, then 
presumably these funds should be returned to the Federal 
Treasury. Finally, reservation Indians in Arizona are all 
counted in the Federal Census as residents of Arizona and 
are included in the population figures which are used not 
only for determining representation in Congress, but also as 
a basis for the allocation of positions in the Federal Civil 
Service and as a basis for various contributions of the Fed¬ 
eral Government to the education and welfare of the State. 4 

The State of Arizona may not pick and choose the occa- 

4 The Smith-Hughes Act of February 23, 1917 (39 Stat. 929, 20 U.S.C., 
sec. 11 et seq.), which provides funds for the promotion of vocational edu¬ 
cation in agriculture, trade and industries, and the preparation of teachers, 
bases the Federal appropriation to the States on the United States census 
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sions when it will recognize the presence of its Indian in¬ 
habitants so as to limit such recognition to financially 
profitable occasions. It must accept its Indian citizens for 
better or worse, in sickness and health, and until death. 
Once having accepted the benefits bestowed by the foregoing 
Federal laws, which are based upon the premise that In¬ 
dians are residents of Arizona and that Indian reservations 
are a part of Arizona, the State may not now summarily 
thrust those same persons and lands beyond its borders 
solely because a contrary course would cause it some ex¬ 
pense. Such a position is illogical, unjust and, on the basis 
of the precedents previously referred to, legally untenable. 

(2) Uniformity of Application 

Once Indian reservations are recognized as part of Ari¬ 
zona, the technical argument that such reservations are not 
“political subdivisions” thereof completely collapses. For 
whether any portion of the State of Arizona is technically 
a subdivision of the State depends, as the cases cited by the 
appellant show (Appellant’s Brief, p. 7), upon whether the 
State of Arizona treats that area any differently from other 
areas. In this case, the incontestable fact is that Arizona, 
for purposes of administering its proposed social security 
plan, actually is subdividing the State into two types of 
areas which are differently treated: (a) non-reservation 
lands, in which needy persons receive relief regardless of 
whether they have Indian blood, and (b) reservation lands, 
in which needv persons receive relief onlv if thev do not 
have Indian blood. Having made this subdivision, the State 
of Arizona has no standing to deny its existence. 

In anv event, the contention that an Indian reservation 

population figures. These figures include the Indian population of the 
State. The same rules also apply to the George-Barden Vocational Act of 
August 1, 1946 (60 Stat. 775, 20 U.S.C., sec. loi et $rq.), and to the 
National School Lunch Act of June 4, 1946 ( 60 Stat. 230. 42 U.S.C., sec. 
1751 et seq). 
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technically is not a political subdivision of Arizona does not 
furnish any additional support for the appellant’s position. 
For the statutory requirement that a “State plan for aid to 
the permanently and totally disabled must ... be in 
etfect in all political subdivisions of the State” 5 clearly con¬ 
templates uniformity in the application of that program 
not only as between particular subdivisions, but also within 
particular subdivisions. And the plan submitted by Ari¬ 
zona to the Secretary of Health, Education and AVelfare 
violates both of these mandates. 

Appellant concedes, for example, that counties are politi¬ 
cal subdivisions of the State, and it is clear that under the 
proposed plan those counties which do not contain Indian 
reservations would be treated differently from those that 
do. In the former, no Indian blood test is to be applied, 
while in the latter an Indian blood test is applied. Similarly, 
with regard to counties which contain Indian reservations, 
no Indian blood test is to be applied in part of the county, 
while an Indian blood test is applied in the remainder; 
furthermore, certain needy persons within the county are 
eligible for relief, while other persons in comparable eco¬ 
nomic circumstances are not eligible for relief. Clearly, 
then, there is here no uniformity of treatment either as 
between two groups of counties or throughout particular 
counties. The appellant may not claim that its proposed 
social security plan would be “in effect” in all political 
subdivisions of the State so long as it would not be in effect 
in the same manner or to the same degree in each such sub¬ 
division, and so long as in some such subdivisions it would 
be in effect only with regard to certain limited areas and cer¬ 
tain persons. 


5 Act of August 14, 1935, 49 Stat. 620, as amended by the Act of August 
28. 1950, 64 Stat. 555 ; 42 U.S.C., sec. 1352 (a)(1). 
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(3) The Unlawful Residence Requirement 

As soon as it is determined that Indian reservations in 
Arizona are part of the State, it also follows necessarily 
that the Indians living: upon such lands are residents of the 
State. This conclusion is fully supported by the recent 
pronouncement of the Arizona Supreme Court ( Harrison , 
et al. v. Laveen, 67 Ariz. 337, 196 P. (2d) 456 (1948)), in a 
case involving many of the issues raised herein, to the effect 
that Indians living upon Federal reservations are entitled 
to participate in Arizona elections. See also State v. Norris, 
37 Xeb. 299, 55 X'. W. 1086 (1S93); Swift v. Leach, 178 X. IV. 
437 (X~orth Dakota, 1920); Trujillo v. Garley, decided Au¬ 
gust 3,194S, by a statutory three-judge Federal Court (Xew 
Mexico, unreported). The State cannot show any statutory 
authority, any judicial precedent, or any sound policy to 
support the argument that residents of Arizona reserva¬ 
tions are not residents of Arizona if they happen to be 
Indians. 

Thus, even if there were any merit in the technical argu¬ 
ment concerning political subdivisions under Section 
1352(a)(1) of the Federal Social Security Acts, that conten¬ 
tion still would not carry the appellant over the hurdle 
presented by Section 1352(b)(1) which forbids “Any resi¬ 
dence requirement which excludes any resident of the State 
who has resided therein five years during the nine years 
immediately preceding the application for aid to the per¬ 
manently and totally disabled and has resided therein con¬ 
tinuously for one year immediately preceding the applica¬ 
tion.’’ (Appellant’s Brief, p. 2.) As far as persons of 
Indian blood are concerned, those who are residents of Ari¬ 
zona outside of Indian reservations would be entitled to 
social security benefits under the rejected plan, and those 
who are residents of Arizona within Indian reservations 
would be denied such benefits. This is plainly a residence 
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requirement, which, just as plainly, excludes some residents 
of the State. The Arizona plan which incorporates this 
requirement, therefore, fails to meet the statutory stand¬ 
ards. Indeed, the appellant apparently recognizes that truth 
since, after indicating in its “Summary of Argument” that 
it would argue that “Reservation Indians are not excluded 
from the Plan because of any residence . . . require¬ 
ment” (Appellant’s Brief, p. 3), the State does not in fact 
present any discussion at all on this crucial point, but 
rather limits its argument to an immaterial technical quib¬ 
ble on the meaning of “political subdivision.” (Appel¬ 
lant’s Brief, p. 7.) 

B. Reservation Indians are not exempt from state 
jurisdiction so far as such jurisdiction is exercised 
within proper constitutional limits. 

Appellant's contention that “Reservation Indians in 
Arizona may not be taxed, arrested or tried by the State 
Authorities” (Appellant's Brief, p. S) is false. As is 
pointed out in greater detail hereinafter, reservation In¬ 
dians pay many taxes to the State of Arizona, including 
income taxes and inheritance taxes on unrestricted prop¬ 
erty: production of minerals even on restricted reservation 
lands is also subject to State taxation. Reservation Indians, 
when they are off the reservation, are subject to arrest or 

trial bv State authorities like anvbodv else; on the reserva- 
• * • • 

tion, there are certain limitations upon State jurisdiction, 
but these restrictions are parallel to limitations upon State 
jurisdiction in Federal military camps and other Federal 
areas, no residents of which are excluded bv Arizona from 
the proposed social security benefits. 

Appellant's quotation from Cohen, Handbook of Federal 
Indian Law (Govt. Printing Office, 1941; 4th ed., 1945) to 
the effect that “state laws have no force within the territory 
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of an Indian tribe in matters affecting Indians'” (Appel¬ 
lant’s Brief, p. 14) ignores the two pages of qualifications 
that follow this general proposition in the source from 
which it is taken. For example, all offenses committed on 
Indian reservations by Indians against non-Indians or by 
non-Indians against Indians are punishable in the Federal 
courts in accordance with the controlling State statutes. 
Act of June 25, 194S, 62 Stat. 6S3, 18 U. S. C., sec. 13; 
United States v. Kagarna, 118 U. S. 375, 30 L. Ed. 22S 
(1886). State laws governing health, sanitation and educa¬ 
tion have been made applicable on Indian reservations. 
Act of February 15, 1929, 45 Stat. 1185, amended August 9, 
1946, 60 Stat. 962; 25 U. S. C., sec. 231. State inheritance 
laws have been extended over allotted Indians. Sec. 5, Gen¬ 
eral Allotment Act of February 8, 1887, 25 Stat. 388, 3S9; 
25 U. S. C., sec. 348. And the States have been further 
authorized to condemn restricted Indian allotted lands in 
accordance with State law. Section 3, Act of March 3,1901, 
31 Stat. 1058,1084; 25 IT. S. C., sec. 357. 

'Within Indian reservations, a number of Federal statutes 
have also authorized the extension of State taxing powers. 
Thus, production of oil, gas and other minerals on unallotted 
Indian reservations in all States was made subject to State 
taxation by the Act of May 29,1924 (43 Stat. 244, 25 T7. S. C.. 
sec. 398). State power to tax was extended to rentals, royal¬ 
ties, and bonuses received by the Indians pursuant to the 
Act of March 3, 1927 (44 Stat. 1347). Hand in hand with 
this legislative extension of taxation over Indian lands has 
gone a series of court decisions further narrowing tradi¬ 
tional tax exemptions. In Thomas v. Gay, supra, for exam¬ 
ple, the Supreme Court held that a State may tax cattle 
grazing upon Indian lands under a lease from the Indians. 
More recently, the Supreme Court has ruled that a State 
may tax income accruing to a lessee of restricted lands 
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within the State. Ilelvering v. Mountain Producers Corp.. 
303 U. S. 376, S2 L. Ed. 907 (1938). Finally, the Supreme 
Court has held that a State inheritance tax may be applied 
to the restricted personal property of Indians. Oklahoma 
Tax Commission v. United States , 319 U. S. 598, 87 L. Ed. 
1612 (1943). 

In addition, while he is “off the reservation,” an Indian 
whose residence is within a reservation generally is subject 
to the laws of the State in which he finds himself, to the same 
extent that a non-Indian citizen or alien would he subject 
to those laws. Handbook of Federal Indian Law. supra. 
p. 119. and cases cited therein. In matters such as the sale 
of restricted personal property, where Congress has as¬ 
serted its constitutional authority to regulate commerce 
with Indian tribes, the State, of course, must yield to the 
superior power of the nation, but otherwise an Indian out¬ 
side the boundaries of his reservation is fully liable to the 
enforcement of State laws through the machinery of the 
State courts. Ibid; Begay v. Sawtelle. 53 Ariz. 304, 88 
P. (2d) 999 (1939). Moreover, Congress has just repealed 
the bulk of those ancient Federal statutes which draw a dis¬ 
tinction between the status of Indian citizens and other per¬ 
sons outside of “Indian country.” Public Law 277, S3rd 
Cong., 1st sess., approved August 15, 1953, repealing 18 
U. S. C.. secs. 1154, 1156, 3113, 3488 and 3618, the so-called 
“Indian liquor laws”;* Public Law 281, 83rd Cong., 1st 
sess., approved August 15, 1953, repealing the laws which 
prohibited the purchase from Indians of hunting articles, 

6 Contrary to appellant’s contention (Appellant’s Brief, p. 12), the 
Indian liquor laws applied to all Indians, whether or not resident upon a 
reservation. Any attempted distinction between “reservation Indians” and 
“other citizens" on the basis of such statutes, therefore, is invalid. Section 
3 of the Public Law 277, incidentally, incorporates the consent of the United 
States to the elimination by amendment of the Indian liquor prohibition 
clauses in the Arizona constitution. Arizona Constitution, Article 20, 
paragraphs 3 and 11. 
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cooking utensils and clothing, and the sale to Indians of 
arms and amunition, and modifying the laws restricting the 
sale of Indian livestock (25 U. S. C., secs. 195, 265, 266; 18 
U. S. C., see. 1157). 

Furthermore, and again with regard to State tax reve¬ 
nues, which funds are used, in part, to finance social security 
payments, the fact is that no Indian reservation in Arizona 
today is self-sufficient and no resident of any such reserva¬ 
tion can avoid travelling bevond its borders, nor can he 
there escape ordinary State cigarette, gasoline, sales or use 
taxes. Similarly, reservation Indians who purchase or pos¬ 
sess unrestricted property outside the reservation confines 
enjoy no more advantageous a tax status than their white 
fellow citizens. Handbook of Federal Indian Laic , supra, 
pp. 258, 263-4. With regard to Arizona’s criminal statutes, 
of course, a reservation Indian outside the reservation does 
not possess any special immunity from State jurisdiction, 
including liability to prosecution under the perjury laws 
if he were to file a false statement in connection with an 
application for social security payments. 

More importantly, the issue of whether Indians living 
upon reservations are subject to State laws and taxation is 
not particularly pertinent to the case at bar. The question 
involved herein is not how far State jurisdiction may be 
limited on irrelevant issues, but rather whether reservation 
Indians applying to Arizona for relief would be subject to 
relevant State statutes, such as those concerning perjury, 
amenability to civil suit, etc. Admittedly there is one 
fundamental limitation upon State jurisdiction, namely that 
State laws cannot be applied within a Federal reservation 
where they would interfere with the purposes of that Fed¬ 
eral reservation. But this restriction applies not only to 
Federal Indian reservations, but also to Federal military 
reservations, national parks, and various other properties 
owned by the United States; indeed, to some extent States 
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are restrained, even outside of Federal reservations, in a 
number of other matters, such as the regulation of inter¬ 
state commerce, once Congress has pre-empted the field. 
These limitations upon State jurisdiction, however, have no 
bearing upon the administration of a social security pro¬ 
gram. and. therefore, are not pertinent to this case. 

Furthermore, many non-Indians in Arizona make use of 
tax-exempt property belonging to Federal or local govern¬ 
ment agencies or to religious institutions, but in no such 
case has this fact been considered a justification for the 
withholding of any public services. As was cogently pointed 
out by the Supreme Court of Arizona in Harrison ct al. v. 
Lavecn . supra, while benefits have been granted by the 
Federal Government to members of various Indian tribes, 
these benefits are no different in character from those al¬ 
lowed to many other classes of citizens, such as Federal 
employees, holders of tax-exempt securities, soldiers and 
veterans. The enjoyment of such special rights or privi¬ 
leges has never served as a basis for the exclusion of any 
such favored group from participation in the ordinary 
rights of citizenship, including the right to equal treatment 

under the Social Securitv laws of the land. If Arizona had 

•> 

provided that all persons who have such special relations 
with the United States should be excluded from the pro¬ 
posed welfare plan, that direction would not be a racial dis¬ 
crimination. (It might be fatally defective on other 
grounds.) But in this situation Arizona has not extended 
its ban to all citizens over whom the Federal Government 
has enlarged control; instead the State has limited its ban 
to persons of Indian blood. Clearly this is a racial dis¬ 
crimination, and nothing more. 
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C. Indians living upon Federal Indian reservations 
are not “persons under guardianship” in the ordinary 
sense of that term. 

As a third justification for its refusal to honor its obliga¬ 
tions to its Indian citizens, the State of Arizona contends 
that Indians living upon reservations are “wards of the 
federal government,” and that, as a result of this relation¬ 
ship, responsibility for their economic welfare rests exclu¬ 
sively upon the United States. (Appellant's Brief, pp. 8, 
12-14.) In support of this “wardship” argument, the ap¬ 
pellant incidentally implies that persons of Indian blood 
living upon reservations, although citizens of the United 
States, either are not citizens of Arizona or at least are not 
entitled to all the rights and privileges of other citizens of 
Arizona, including non-Indians living upon the same Indian 
reservations. Whatever force this argument may have had 
before 1924. when most of the Indians of Arizona were not 
citizens and the word “ward” was commonly applied to 
non-citizen Indians, the argument over wardship can have 
no legal significance in the case at bar unless it is intended 
to justify a distinction between persons who derive citizen¬ 
ship from the Indian Citizenship Act of June 2, 1924 (43 
Stat. 233; 8 U. S. C., sec. 601) and all other citizens. But 
such a distinction between classes of citizens is expressly 
forbidden by Section 1352(b)(2) of the Federal Social 
Security Act. 

Today Indians born in the United States are full-fledged 

citizens of the United States and of the States in which thev 

• 

reside. United States Constitution, Amendment XIV, sec. 
1; Deere v. State of Neic York , 22 F. (2d) Sol (D. C. X. D., 
Xew York: 1927); Myers v. Murray , Nelson & Co., 43 Fed. 
695, 69S (C. C., Iowa, 1890; re corporate residence). The 
numerous cases cited by the appellant dealing with the 
status of non-citizen ward Indians prior to 1924 have no 
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bearing upon the rights of citizen Indians today. In fact, 
the entire argument of the appellant with regard to Indian 
“wardship" rests upon a gross misunderstanding of the 
term “persons under guardianship" in its ordinary sense, 
and of the actual relationship which exists between Indians 
living upon Federal reservations and the United States 
Government. 

The term “guardianship" has had a very definite mean¬ 
ing at common law for several centuries. See, generally, 
1 Schouler. Marriage. Divorce. Separation, and Domestic 
Relations (6th ed., 1921). pt. IV. Essential features of 
guardianship are: (1) that the guardian has custody of the 
person of the ward (25 Am. Jur. 13: Denton v. James. 107 
Kan. 729.193 Pac. 307 (1920): Townsend v. Kendall. 4 Minn. 
412. 77 Am. Pec. 534 (I860)): (2) that this right to custody 
of the ward's person may be enforced by habeas corpus pro¬ 
ceedings or by a proper action in equity (State ex ret. Size 
v. Young. 121 Xebr. 619. 237 X. \Y. 677 (1931)); (3) that the 
ward is under a dutv to live where the guardian tells him 
to live (Keith v. Miles. 39 Miss. 442, 77 Am. Dec. 685 (1860): 
Fitzpatrick's Guardian v. Baker. 227 Ky. 78S. 14 S. V. (2d) 
181 (1929)): (4) that the guardian may also decide what 
company the ward may keep (Wood v. Gale. 10 X. H. 247, 
34 Am. Dec. 150 (1839): Hill v. nill. 49 Md. 450, 33 Am. Rep. 
271 (1878)): and (5) that legal title to the property of a 
ward is in the ward, rather than in the guardian, but that 
the ward may not make contracts respecting his property 
(Lamar v. Micou. 112 U. S. 452, 472, 2S L. Ed. 751, 758 
(1884): 39 C. J. S., secs. 74, 75). 

Xone of the foregoing characteristics apply to Indians 
living on reservations in Arizona: 

(1) Xo superintendent, official or other employee of the 
United States has custody of the persons of Indians living 
upon reservations. Despite widespread popular impressions 
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to the contrary, Indians are not confined to those locations. 
In the days of Indian wars, when Indians away from their 
reservations were presumably “hostile,’’ the practice de¬ 
veloped of assurin'? Indian safe conduct off the reservations 
by the issuance of passes certifying to the good behavior of 
the bearer and the legitimacy of his travel. This practice 
lias been obsolete for several decades. Handbook of Federal 
Indian Law, supra, pp. 176-177. Indians today need ask 
nobody’s permission before leaving a reservation. 

(2) Xot only are Federal officials without right to demand 
custody of reservation Indians, by habeas corpus or other¬ 
wise, but such Indians themselves would be entitled to habeas 
corpus if any Federal official sought to detain them without 
a warrant. United States ex rel. Standing Bear v. Crook, 25 
Fed. Cas. Xo. 14891 (C. C., Xebr., 1879). 

(3) Indians living upon reservations are under no duty to 
follow the advice or instructions of any Federal officials in 
selecting a place to live. Court decisions also recognize the 
right of an Indian to sever his tribal relations. Handbook 
of Federal Indian Laic, supra., pp. 177 et seq. 

(4) The power of the Commissioner of Indian Affairs to 
decide what people might visit an Indian reservation and 
meet, with the Indians thereon was abolished in 1934. Act 
of May 21, 1934, 48 Stat. 7S7; Handbook of Federal Indian 
Laic, supra, p. 174. 

(5) Unlike ordinary wards at common law, Indians living 
on reservations have full and untrammeled right to utilize 
their own property as they see fit, and to receive and expend 
the income thereof without Federal interference. Such 
property as they may acquire through their own labor, or 
through purchase, gift or exchange, is theirs to do with as 
they please, without let or hindrance from any official of 
the United States. In addition to such property, they have 
an interest in land to which the Federal Government has a 
trustee’s title; such land may not be leased or alienated 
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without the trustee’s permission. In this respect, however, 
Indians living upon reservations are no different from other 
beneficiaries of trust estates (including: most bond holders 
in modern corporations), who. if they are white persons, do 
not thereby become persons under guardianship. The es¬ 
sential distinction is that a person not under guardianship 
may own property which he is free to manage and dispose 
of himself, apart from the trust property, whereas, for 
a person under guardianship, full rights to manage and dis¬ 
pose of all his property are vested in another. Indians living 
upon reservations are clearly owners of trust (as well as 
non-trust) property, and not persons under guardianship. 

The limited meaning of the term 4 * guardianship,” evolved 
under the common law, has been carried over completely into 
State statutes on the subject, of which those of Arizona are 
illustrative. Thus, a large number of the provisions of the 
Arizona Code refer to “persons under guardianship” in 
ways that would create serious injustice and confusion if 
Indians living upon reservations were held to be within that 
category. Consider, for instance, the provision (42-114) 
which specifies: 

“A guardian of the person * • * may fix the resi¬ 
dence of the ward at any place within the state * * V’ 

If this rule were applied to all Indians living upon reserva¬ 
tions in Arizona, then Indians of that State would be sub¬ 
jected to a species of serfdom that exists in no other State of 
the Union. Similarly inapplicable is the provision (42-113) 
which declares that no guardian may act unless appointed by 
will or deed or action of a State court. Certainly, the 
Arizona courts cannot make the United States a “guardian” 
against its will, any more than they can make Indians “per¬ 
sons under guardianship” against their wills: yet repre¬ 
sentatives of both of those parties are appearing in this liti¬ 
gation to disclaim any such guardianship relationship. 


i 
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Indians living upon reservations may enter into binding 
contracts, and may sue or be sued in State courts in their own 
name. Jones v. Meehan, 175 U.S. 1, 44 L. Ed. 49 (1S99); 
Felix v. Patrick, 145 U.S. 317, 332, 36 L. Ed. 719, 726 (1892); 
United States v. Paine Lumber Co., 206 U.S. 467, 51 L. Ed. 
1139 (1907); Bradley v. Arizona Cory. Comm., 60 Ariz. 508, 
141 P. (2d) 524 (1943). In Arizona, such Indians may also 
serve upon juries, and are entitled to vote in State and 
national elections. Denison v. State, 34 Ariz. 144, 268 Pac. 
617 (1928); Harrison et al. v. Laveen, supra. These are not 
the activities of persons classed as “non sui juris.” Admit¬ 
tedly, there are vague judicial expressions to the effect that 
the relation of Indian tribes to the Federal Government 
“resembles that of a ward to his guardian,” (per Marshall, 
C. J., in Cherokee Nation v. Georgia, 5 Pet. 1, 8 L. Ed. 25); 
but, as is stated in the Handbook of Federal Indian Law, 
supra, at p. 169: 

“It is clear that this [ordinary guardian-ward] rela¬ 
tionship does not exist between the United States and 
the Indians, although there are important similarities 
and suggestive parallels between the two relation¬ 
ships.” 

Indeed, during the last twenty-five years, a number of 
significant changes have taken place in the legal position of 
American Indians which look to a continued lessening of 
control by the United States over their activities. In 1928, 
a significant and highly critical study of Indian administra¬ 
tion was prepared, at the invitation of Secretary of the 
Interior Work, by a staff headed by Dr. Lewis Meriam, of 
the Institute for Government Research, commonly known 
as the Brookings Institute. This study, published as “The 
Problem of Indian Administration” (Johns Hopkins Press, 
1928), called attention to needed reforms which have consti¬ 
tuted the substance of our Federal Indian legislation for the 
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past quarter of a century. The purpose of these reforms 
was generally to insure that Indians enjoyed the same rights 
and privileges that were enjoyed by their white neighbors. 

One of the first statutes looking in this direction was the 
Act of February 15, 1929, supra, which directed the Secre¬ 
tary of the Interior to permit the agents and employees of 
any State to enter upon Indian lands for the purpose of 
enforcing State laws regarding health, sanitation and edu¬ 
cation. Looking in the same direction was the so-called 
Johnson-0"Malley Act of April 16, 1934 (4S Stat. 596, 25 
LLS.C., sec. 452), authorizing Federal contracts with any 
State “for the education, medical attention, agricultural 
assistance, and social welfare, including relief of distress, of 
Indians in such State * * *, through the qualified 

agencies of such State * * V’ Another measure designed 
to strip Federal officials of peculiar powers over Indians 
was the Act of May 21,1934, supra , repealing twelve sections 
of the United States Code that laid special restrictions upon 
the liberties of Indians on their reservations. 

The Meriam report had noted that the practice of allowing 
Federal officials wide discretion over the expenditure of 
Indian tribal funds had resulted in many unwise disburse¬ 
ments of no substantial benefit to the Indians concerned. 
The Leavitt Act of July 1,1932 (47 Stat. 564. 25 U.S.C., sec. 
3S6a). was enacted as a first step in remedying this situation. 
Under this Act, improperly assessed charges against tribal 
funds could be cancelled. The problem of terminating con¬ 
trol of tribal moneys by departmental officials was dealt with 
two years later as a part of a general revision of Federal 
Indian law effected by the Act of June 18,1934 (48 Stat. 9S4, 
25 U.S.C., secs. 461 et seq.). By that Act, Congress author¬ 
ized Indians to take over control of properties previously 
held in trust for them by the Federal Government, and to 
operate such properties as business corporations, with pro¬ 
vision for the gradual removal of those supervisory powers 
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over tribal leases and contracts still retained by the Secre¬ 
tary of the Interior. In addition, by the Act of May 11,1.938 
(52 Stat. 347, 25 U.S.C., secs. 396 et seq.), Congress termi¬ 
nated the wide discretionary powers over the leasing of 
Indian minerals, which had formerly been vested in the 
Secretary of the Interior, and conferred those powers, sub¬ 
ject to limited restrictions, upon the Indian owners of the 
minerals. 

A more recent step forward in eliminating statutory dis¬ 
crimination against the Indians is embodied in the Indian 
Claims Commission Act of August 13,1946 (60 Stat. 1049, 25 
IT. S. C., sec. 70a). This Act eliminated the discrimination 
against Indian tribes written into the Court of Claims Act 
of March 3,1S63 (12 Stat. 765, 767), and gave Indian tribes 
the same rights to sue the United States that are enjoyed 
by non-Indian individuals and groups. Finally, Public Law 
277, supra, repealing the Federal Indian liquor laws, spe¬ 
cifically authorizes Indian tribes to adopt their own regula¬ 
tions controlling traffic in liquor on the reservations, so long 
as such rules are consistent with the laws of the State in 
which the reservation is located. 

These statutes, viewed in the light of their broad goals, 
hardly show an intent on the part of the Federal Govern¬ 
ment to exercise “guardianship” over Indians living upon 
reservations. 7 


7 In a letter to the Department of Justice, dated July 21, 194S, the Chief 
Counsel of the Bureau of Indian affairs stated: 

“The attitude of Congress toward the Indians as distinct, independ¬ 
ent communities outside the ordinary realm of Federal and state laws 
has been greatly modified since the time when the phrase ‘Indians not 
taxed’ was incorporated into the Constitution. When all non-citizen 
Indians bom in the United States were granted in 1924 the rights and 
duties of citizenship, the Congressional viewpoint no longer was that 
the Indians were to be excluded from the general population. Federal 
and state laws gradually have been extended to cover the activities of 
Indians, including those residing on reservations. * * * 

“• * • Hence it is the purpose of the Federal Government 
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Furthermore, and again with regard to Arizona law, the 
argument that responsibility for reservation Indians rests 
exclusively upon the Federal Government was very care¬ 
fully considered and explicitly rejected by the Supreme 
Court of that State in the case of Harrison, et al. v. Laveen, 
supra. The illuminating opinion of the Arizona Court there 
points out that Indians are not under guardianship, and 
that the word “ward” is only a metaphor comparable to 
that long applied to seamen who have been referred to, 
letrallv, for manv centuries as “wards of the Admiraltv” 
or “wards of the Government.” 8 (See also Swift v. Leacli. 
supra; Trujillo v. Garley. supra.) Such metaphorical ward¬ 
ship has never been construed to relieve ship-owners or 
states of responsibilities towards seamen, or in any way to 
impair the rights of sailors as citizens. Indeed, the fact 
that Indians can undertake the responsibilities of citizen¬ 
ship, while continuing to receive certain special protection 
from the Federal Government, has long been recognized. 
United States v. Xice. 241 U. S. 591, 60 L. Ed. 1192 (1916). 
To the same effect is a recent decision holding that a Cali¬ 
fornia county may not legally withhold welfare benefits pay¬ 
able under State law from Indians living upon reservations. 
Acosta v. County of San Dieyo, et al.. Superior Court of the 
State of California, February 7, 1953. The rationale of 

through a gradual process of education and by increasing the economic 
security of the Indian groups to eliminate the antagonisms between 
Indians and non-Indians, wherever still existent, and thus make it 
possible for the Indians to assume complete jurisdiction over their 
affairs and to participate fully in the activities of the state."' 

8 In Cohen. “Indian Rights and the Federal Courts,’’ 24 Minn. L.Iv. 145, 
193 (1940), it is noted: 

“Certainly no court has ever adjudicated the Indian Race to be a 
race “under guardianship.’ Indeed it is hard to see how any court 
would have the right to put any class of American citizens under a 
special 'guardianship.’ The claim of such a right would seriously affect 
the liberty of any group which might sustain a special relation to the 
federal government, e.g., soldiers, relief workers, government em¬ 
ployees, or beneficiaries of social security legislation.” 
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these opinions lends further force to the administrative 
decision of the Solicitor for the Department of the Interior 
to the effect that reservation Indians, as of right, are en¬ 
titled to share in the benefits provided by State laws operat¬ 
ing pursuant to the Federal Social Security statutes. Memo. 
Sol. I. D., April 22, 1936, quoted in Handbook of Federal 
Indian Law, supra, pp. 162, 245. To hold otherwise would 
be to ignore judicial precedent and to reverse a twenty-five 
year trend in the pattern of Indian legislation. 

D. Indians living upon reservations are not exclud¬ 
able from the class of needy persons by reason of any 
Federal laws or treaties. 

As a further excuse for the exclusion of Indians living 
upon reservations from the proposed Arizona social secur¬ 
ity plan, the appellant urges that such Indians are entitled 
to public assistance by virtue of various Federal laws and 
treaties, and that, as a consequence of this preferential 
treatment, the State has no responsibility for their economic 
welfare. (Appellant’s Brief, pp. 8, 14.) As has already 
been demonstrated in detail, the fact that the Federal Gov¬ 
ernment may have enacted special legislation for the pro¬ 
tection of the Indians in no way impairs other rights and 
privileges which they enjoy as citizens. As will appear 
more fully in the following discussion, there are actually 
no Federal laws or treaties in existence which generally 
remove Indians living upon reservations from the category 
of needy persons, or insulate them from economic hardship. 

Indeed, the attempt herein of Arizona to evade its obli¬ 
gations by shifting them to the Federal Government has 
far less force than a similar argument made by almost any 
other State of the Union (none of which, incidentally, is 
currently discriminating against Indians in the payment of 
social security benefits). In the course of acquiring lands 
from the original Indian inhabitants of almost all States 
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and Territories other than Arizona, the United States, by 
treaty, agreed to compensate such Indians in the amount of 
hundreds of millions of dollars. With the great majority 
of the Indian tribes of Arizona, on the other hand, the 
United States has never made anv such treaties or agree- 
ments. 9 Handbook of Federal Indian Law, .supra, pp. 65-67. 
Instead, the Government, without payment of any compen¬ 
sation, deprived the Indians of Arizona of almost all the 
lands and property which they initially owned, and, after 
such forceful expropriation, turned over the lands and prop- 
ertv to white settlers. (See the Act of Julv 2’2. 1854.10 Stat. 
308.) Such obligation* as were undertaken towards two 
tribes, the Xavajo and the Apache, whose original domain 
extended into Arizona, have been flagrantly violated for gen¬ 
erations and. until seven years ago, no opportunity was 
given to either of these tribes to secure and adjudicate in 
any tribunal rights based upon such treaties. Act of Au¬ 
gust 13, 1946. supra. As for the remaining fourteen tribes 
of Arizona, including the Hualapai. there is no record of any 
Federal treaties whatsoever. 

A brief analysis of those few treaties which affect some 
reservation Indians in Arizona, furthermore, clearly indi¬ 
cates that these treaties have no such effect as the appellant 
would give them. Xot one of the treaties which might be 
construed to cover the San Carlos Apache Tribe, for ex¬ 
ample, contains any guarantee on the part of the United 
States to the effect that those Indians shall not become 
persons in need. 10 Similarly, with regard to the Xavajo, 

0 There are at least sixteen different Indian tribes in Arizona: Cocopah, 
Colorado River, White River Apache, San Carlos Apache. Hopi, Xavajo, 
Ft. Mojave, Gila River Pima-Marieopa. Salt River Pima-Marieopa. Ft. 
McDowell Mojave Apache. Papasro, Camp Verde Apache. Ilualapai, 
Havasupai. Yavapai and Kaibab Paiute: only the Xavajo and the Apache 
have any treaties at all with the United States. 

10 The Treaty of July 1,1S52 (10 Stat. 979); the Treaty of July 27,1S53 
(10 Stat. 1013); the Treaty of October 14. ISC-') (14 Stat. 703); the Treaty 
of October 17. 1S65 (14 Stat. 713): and the Treaty of October 21,1S67 (15 
Stat. 5S9). 
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the United States never agreed to furnish these Indians with 
anything even resembling relief or social security after the 
year 187$. (Treaty of June 1,1S68; 15 Stat. 667.) Indeed, 
the only continuing promise in these treaties is a commit¬ 
ment on the part of the Federal Government to protect 
the Indians concerned from maltreatment by their white 
neighbors. The fact that the United States so promised to 
protect the rights of these Indians affords no basis now for 
Federal acquiescense in discrimination against them. As 
well might one argue that because the United States, under 
the Treaty of Guadalupe Hidalgo (0 Stat. 022), undertook 
to protect the liberty and property of former citizens of 
Mexico, the State of Arizona could now discriminate against 
such persons on the ground that the Federal Government 
was bound to take care of them. It need hardly be added 
that no waiver of State responsibilities or promise of as¬ 
sistance from the United States can be spelled out of the 
non-existent Federal treaties with the Hualapai and other 
non-treatv tribes of Arizona. 

The notion of exclusive Federal responsibility for the 
economic welfare of reservation Indians thus has no legal 
or historical basis. The Indians mav have manv moral 
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claims against the Federal Government just as other vic¬ 
tims of misfortune who can attribute their destitution to 
historical mistakes or wrongs committed in past years by 
the United States. But such unsatisfied moral claims have 
never been considered a proper reason for denying to un¬ 
derprivileged white men or black men equal treatment under 
Federal and State Social Security laws. 

Similarly, Indians living upon reservations have no 
vested right to public assistance by virtue of any special 
Federal laws for that purpose. In the first place, any 
financial benefits conferred upon the Indians by Federal 
appropriation laws may be terminated by the simple dis¬ 
continuance of such appropriations. Secondly, out of the 
4,000 Federal statutes enacted for the protection of In- 



32 


dians, upon which the State of Arizona relies, not one con¬ 
tains any commitment that Arizona Indians shall not fall 
into the class of needy persons. And thirdly, even if the 
United States had promised to insure the economic welfare 
of the Indians, that promise would not relieve the State of 
its responsibility to alleviate any distressed conditions 
which remained, any more than would a promise of Federal 
aid to farmers or veterans relieve the State of responsibil¬ 
ity towards such persons when they are actually in need. 

To counter these points, the appellant contends that the 
Federal Government has already recognized its exclusive 
obligation to care for Indians in need. Upon analysis, the 
facts lead to no such conclusion. Since passage of the orig¬ 
inal Social Security Act in 1935 (Act of August 14, 1935, 49 
Stat. 627), the officials administering that statute have ruled 
that Indians living upon reservations are fully covered by 
its provisions, and that States taking advantage of that law 
must contribute to the support of needy Indians, including 
those residing upon reservations. The subsequent action of 
Congress (Act of August 10, 1939, 53 Stat. 1379), taken 
with knowledge of that construction, in amending the Social 
Security laws without altering the inclusion of Indians, is 
proof of the validity of that interpretation. Massachusetts 
Mutual Life Ins. Co. v. United States , 2SS U.S. 269, 77 L. Ed. 
739 (1933): United States v. So. Buffalo Ri/. Co.. 333 U.S. 
771, 92 L. Ed. 777 (1948). The fact that Congress may have 
continued the discretionary authority of the Secretary of 
Interior to enter into contracts with States to provide for 
the relief of Indians in distress (Act of June 4,1936, 49 Stat. 
1458, 25 U.S.C., sec. 452; amending the Act of April 16,1934, 
supra), or may have authorized special appropriations for 
that same purpose (Act of November 2, 1921, 42 Stat. 208, 
25 U.S.C., sec. 13), is not inconsistent with this conclusion. 
Indeed, additional support for the proposition that the 
United States has never assumed full responsibility for the 



welfare of the Indians is found in the recent action by Con¬ 
gress, taken at the urging of the Senators and Representa¬ 
tives from the State of Arizona, to raise Federal contribu¬ 
tions to social security benefits for the Navajo and Hopi 
Indians to 80% (not all) of the total payments made. Act 
of April 19, 1950, supra. It hardly seems likely that the 
Congressmen of Arizona would have fought for a statutory 
Federal contribution of 80% if, in the absence of statute, the 
Federal contribution would be 100%. 

If the grounds of excuse and justification advanced by the 
State in its discrimination against Indians are shifted from 
the tenuous legal arguments discussed above to the level 
of facts, and if consideration is given to what the Federal 
Government actually does for the Indians of Arizona, rather 
than the amorphous question of what it might or should be 
doing, it will be found as a fact that the Indians of Arizona 
are today, as they have been for years, at the very bottom of 
the economic scale in the United States. 11 The total sum 


11 In Meriam, The Problem of Indian Administration, supra, after a 
brief analysis of the economic conditions of the Indians, it is concluded: 
“When all these factors are taken into consideration it is not surprising to 
find low incomes, low standards of living, and poor health.” (p. 4.) The 
192S report further states: “The figures regarding income • • • are 
indicative of the real poverty of the Indians. Of the total number accred¬ 
ited to the jurisdictions studied by the survey 46,343, or almost one-fourth, 
were from jurisdictions where the reported per capita income was less than 
$100 per year, and 71.4 per cent, or seven of every ten, were from jurisdic¬ 
tions reporting per capita incomes of less than $200.” (p. 448.) A large 
proportion of the poorest Indians resided in Arizona. 

In a speech delivered in the House of Representatives on August 14, 
1951, the Hon. Frank T. Bow, a member of the Subcommittee on Indian 
Affairs of the House Committee on Interior and Insular Affairs, reported: 
“The average Indian family cash income is $1,324 per year. • * * In 
matters of income it can be easily seen that the Indians as a whole consti¬ 
tute one of the lowest level groups in the United States.” 97 Cong. Rec. 
9993 et scq. Of the ten Arizona Indian groups for which average family 
incomes in 1950 were given in the appendix to the speech, nine were below 
the national average for Indians, and eight showed an average family 
income below $1,000. These figures should be contrasted with the estimate 
of the Department of Commerce that in 1950 the average per capita income 
of all individuals in Arizona was $1,240. 1952 World Almanac at p. 674. 



allowed to Indians of the United States for all types of relief 
during the current fiscal year amounts to $1,973,721 or ap¬ 
proximately $o for each Indian. This sum was never in¬ 
tended to meet general social security needs, but rather was 
intended to cover the needs of Indians who, for one reason 
or another, are not entitled to old-age assistance, aid to the 
blind, aid to dependent children, or other forms of direci. 
relief. This figure of $1,973,721 must be compared with the 
figure of $1,340,000,000 appropriated by the same Congress 
for the same period for social security assistance to persons 
of all races. Public Law 170. 83rd Cong., 1st sess. 67 Stat. 
255. Obviously, the former figure would be grossly inade¬ 
quate to meet all Indian welfare needs, including social se¬ 
curity benefits. 1 - Yet that pitiful sum constitutes the only 
Federal funds appropriated and available to which Arizona 
can point in its attempt to exclude Indians from its proposed 
social security plan. 

If individual Indian applicants for relief may be credited 
with the possession of property sufficient to remove them 
from the category of needy persons, then the State properly 
may disqualify them from the receipt of such benefits. Ari¬ 
zona, however, may not legally establish a blanket exclusion, 


12 In the Annual Report of the Secretary of the Interior. 193S, for 
example, it is declared at p. 237: 

“A certain amount of delay in certifying eligible Indians to the 
[social security] program has been due to a confusion which Miss Sue 
M. White, attorney in the General Counsel's office of the Social 
Security Board, deplores as ‘an erroneous generalization that Indians 
already receive help from the Federal Government.' 

“In her study, Indians in Social Security, Miss White traces this 
to ‘an honest misunderstanding of the extent to which the Indian 
Service has been enabled to grant direct relief from appropriations 
greatly inadequate for the purpose.’ She further points out that the 
administrative agents of Federal-State assistance are. in increasing 
numbers, beginning to look specifically at the facts in each case, rather 
than to accept ‘a mere general impression that all Indians are ade¬ 
quately provided for out of some special appropriation separate and 
apart from the general Social Security program.’ ’’ 




aimed at all Indians living- upon reservations, because of the 
supposed existence of such assets (which, in fact, generally 
do not exist), any more than it could similarly discriminate 
against the communicants of a church that owns valuable 
properties or any other group of citizens which happens to 
include some men of wealth. 

E. Appellant'.'? arguments based upon the alleged 
economic hardship to Arizona of rendering social secur- 
itg assistance to the Indian population of the State mis¬ 
represent the facts; even if these statements were true, 
they would have no relevance to the issues in this case 
and would not justify discrimination between Indiatis 
and non-Indians living on the same land. 

As a last resort, the appellant attempts to justify the 
exclusion of reservation Indians from the proposed Arizona 
social security plan by arguing that Indian reservation 
lands are generally exempt from State taxation (Appel¬ 
lant's Brief, p. S), and that “Seventy-three per cent of the 
land in Arizona is held by the Federal Government in one 
capacity or another, leaving the State and its residents 27% 
of the land with which to develop and maintain their 
economic life.” (Appellant's Brief, p. 7.) These economic 
arguments are neither true nor relevant to any of the issues 
raised in this case. 

With regard to taxation, for example, it must be recog¬ 
nized that minerals constitute the most important resource 
within the arid Indian reservation lands of Arizona, and 
mineral production on these lands is subject to taxation by 
the State. Act of May 29, 1924, supra. As for those rela¬ 
tively small reservation areas which are irrigated and use¬ 
ful for agriculture, these lands are largely allotted, and fee 
patented allotments are subject to State property taxes, 
although they do not thereby lose their status as reservation 
lands. Act of May 24,1949, 63 Stat. 94, 18 U.S.C., sec. 1151. 
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All that can be said truthfully about the taxability of Indian 
reservation lands is that some Indian reservation lands are 
exempt from certain State taxes, and that other Indian res¬ 
ervation lands are as fully taxed as any other lands in the 
State of Arizona. This fact certainly offers no justification 
whatsoever for the denial of social security aid to an Indian 
who lives on a reservation allotment that is fully taxed and 
the distribution of such aid to non-Indians who live on reser¬ 
vation lands where taxes are not levied. 

Similarly, with regard to the status of land areas in 
Arizona owned by the United States, the appellant’s con¬ 
tentions bear no recognizable relationship to the facts. Ac¬ 
tually, the portion of Arizona land which is held by the 
Federal Government brings to the State and its residents 
a substantial part of their economic income. Not only does 
a large statutory percentage of grazing fees and other 
revenue from the public domain go to the Treasurer of the 
State of Arizona (Act of June 28, 1934, 48 Stat. 1273, as 
amended; 43 U.S.C., sec. 315i), but the people of Arizona 
make extensive use of the grazing facilities of the public 
domain, by virtue of a statutory preference conferred upon 
contiguous land owners, and likewise derive substantial in¬ 
come from the timber and grass of the national forests, 
and from stores, concessions, hotels, gas stations and other 
commercial enterprises which are adjuncts to the national 
parks, national monuments, national forests, and other 
tourist attractions which the Federal Government main¬ 
tains and administers. Presumably the appellant also does 
not consider Indians to be residents of Arizona when it 
suggests that Arizona residents, in maintaining their econ¬ 
omic life, are limited to the 27% of the area of the State 
which is not held by the United States, an assumption which, 
as has already been demonstrated, is in conflict with well- 
established statutory and judicial precedent. 

Even if the appellant’s statements concerning the tax- 
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ability of reservation lands and the limited land base of the 
State were true, these contentions would not be relevant to 
any issues involved in this case. At best the facts as al¬ 
leged by Arizona constitute an argument for the considera¬ 
tion of Congress, looking towards the modification of the 
present Federal Social Security laws. Congress in fact 
has given serious attention to such arguments when linked 
to concrete plans for improving the economic conditions 
of the Navajo, Hopi and Papago Indians. Act of April 19, 
1950, supra; S. 107, 82nd Cong., 1st sess., supra . But such 
policy arguments are misdirected when they are presented 
to this Court in the absence of such special legislation. 

Lastly, the appellant’s entire argument based upon al¬ 
leged economic hardship to Arizona would make more sense 
if the exclusion from the proposed State social security 
program were aimed at all persons who reside in territory 
owned by the United States, or all persons who do not pay 
land taxes, or even all persons who live on Indian reserva¬ 
tions. Such a statute, however, would hurt too many non- 
Indians to come within the scope of practical politics, and 
the exclusion, therefore, is aimed only at persons of In¬ 
dian blood. Having established this classification, Arizona 
may not escape the stigma of naked racial discrimination. 

Point II. The exclusion of Indians living upon reserva¬ 
tions from the proposed plan of the State of Arizona for 
giving aid , pursuant to the Federal Social Security laws , 
to permanently or totally crippled persons residing within 
the State is contrary to the Constitution and laws of the 
United States. 

A. The proposed Arizona social security program 
icould deny reservation Indians “the equal protection 
of the laws” required of States by the United States 
Constitution. Amendment XIV, Section 1. 

The appellant bases its exclusion of reservation Indians 
from the operation of the proposed plan for granting so- 
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cial security assistance to permanently or totally crippled 
Arizona residents upon the general theory that such In¬ 
dians may he differentiated from other citizens of the State. 
As has been demonstrated in the previous discussion, there 
is actually no legal or factual justification for this proposi¬ 
tion: Indians living upon reservations are full-fledged citi¬ 
zens and residents of Arizona. The appellant further con¬ 
tends, however, that, regardless of the validity of the dis¬ 
tinction drawn by the State, this Court may compel the 
Secretary of Health, Education and Welfare to approve 
the rejected Arizona program so long as it does not con¬ 
flict with the specific residence and citizenship requirements 
of the Federal Social Security Acts. The fact that the 
State plan does so violate the Federal Social Security laws 
has already been shown; even if it did not, the conclusion 
advanced by the appellant would he legally untenable. 

Essentially, Arizona's position is one of extremely nar¬ 
row construction of the Federal Social Sccuritv Acts, in 
isolation from all other Federal laws. The appellant argues, 
in effect, that it would he perfectly proper for a State to 
deny social security to Catholics, Negroes, or "Republicans 
as long as such discrimination is not based upon residence 
or citizenship. This obviously is not a tenable way to read 
a statute. The Social Security Acts are part of the United 
States Code: they must be read in the context of all other 
relevant portions of the United States Code, including the 
Constitution and the Civil Rights Laws. Indeed, the United 
States Supreme Court conclusively disposed of this issue 
almost seventy years ago when it declared, in the case of 
Tick T Vo v. Hopkins. 118 U.S. 356, 373-4, 30 L. Ed. 221, 227 
(1886): 

“Though the law itself be fair on its face and im¬ 
partial in appearance, yet, if it is applied and admin¬ 
istered by public authority with an evil eye and an 
unequal hand, so as practically to make unjust and 
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illegal discriminations between persons in similar cir¬ 
cumstances, material to their rights, the denial of equal 
justice is still within the prohibition of the Constitu¬ 
tion.” 13 

The Secretary of Health, Education and Welfare, there¬ 
fore, is charged with the duty not only of administering the 
letter of the Social Security Acts, but also of ensuring that 
these statutes will be administered in conformity with all 
other applicable rules of law. In the light of this prin¬ 
ciple, no State social security program which denies to 
persons of any race, creed or color the equal protection 
of the laws can be supported by public contributions from 
the United States Treasury, or by mandatory injunctions 
from a Federal Court. 

Once it is determined that reservation Indians are full- 
fledged American citizens, any action by Arizona in re¬ 
fusing to distribute social security benefits to such Indians 
on the same terms as all other citizens of the State would 
be clearly contrary to Section 1 of Amendment XIV 
to the United States Constitution, which provides in part 
as follows: 

“Xo State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any state * * * deny to 
any person within its jurisdiction the equal protec¬ 
tion of the laws.” 

This conclusion finds ample support in now well-settled 
judicial precedent. In recent years, for example, the pro¬ 
nouncements of the courts on the unconstitutionality of 

13 See also Uvitrd Public Workers v. Mitchell. 330 U.S. 75.100, 91 L. Ed. 
754. 773 (1947), in which it is declared: “Appellants urge . . . that 
Congress may not ’enact, a reflation providing that no Republican, Jew or 
Negro shall be appointed to federal office, or that no federal employee 
shall attend Mass or take any active part in missionary work.’ None would 
deny such limitations on congressional power. . . .” 
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racially discriminatory election laws leave no room for 
doubt as to the illegality of racial discrimination in the 
administration of State laws governing the exercise of 
ordinary rights of citizens. United States v. Reese , 92 
U.S. 214, 23 L. Ed. 563 (1S76); Neal v. Delaware , 103 
U.S. 370. 26 L. Ed. 567 (1SS1); Guinn v. United States . 238 
U.S. 347. 59 L. Ed. 1340 (1915); Nixon v. Herndon > 273 
U.S. 536. 71 I.. Ed. 759 (1927); Swif/t- v. Allicright . 321 
U.S. 649, 8S L. Ed. 987 (1944); Trujillo v. Gurley . supra; 
Harrison et al. v. Laveen , supra. Furthermore, in more 
recent opinions, the courts, and especially the Supreme 
Court of the United States, have given a liberal and ex¬ 
panding interpretation to the guarantees set forth in the 
14th Amendment in economic as well as in purely political 
fields. Among the most notable decisions along those lines 
are the following: 

1. Neither a State nor any political subdivision thereof 
may prohibit any person from occupying a particular resi¬ 
dence because of his color. Buchanan v. Warley . 245 U.S. 
69. 62 L. Ed. 149 (1917). The Supreme Court has also 
ruled that a State court is as much an instrument of the 
State as a legislature and that, therefore, since no State 
constitutionally can discriminate on racial grounds with 
reference to the areas in which its people may live, no 
State court can enforce a restrictive racial covenant. Shelley 
v. Kraemer , 334 U.S. 1, 92 L. Ed. 1161 (1948); see also 
Barrows v. Jackson , decided by the United States Supreme 
Court on June 16, 1953. Finally, the Supreme Court 
of California, in the case of Fujii v. California , 242 
P. (2d) 617 (1952), declared invalid under the 14th Amend¬ 
ment a State law which prohibited the ownership of land 
by aliens ineligible for citizenship. See also Oyama et al. 
v. California , 332 U.S. 632, 92 L. Ed. 249 (1948). 

2. Both State and Federal Courts have determined that 
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State laws denying Indians or other racial minorities the 
same privileges to hunt or fish that are enjoyed by other 
residents of the State are directly in violation of the 
United States Constitution. Torao Takahashi v. Fish and 
Game Commission, 334 U.S. 410, 92 L. Ed. 1478 (1948); 
Begay v. Sawtelle, supra. Similarly, the Supreme Court 
of Arizona upheld the constitutional right of a tribal 
Indian to sue and to obtain a certificate of convenience 
and necessity for the operation of a motor vehicle as a 
contract motor carrier. Bradley v. Arizona Corp. Comm., 
supra. And the Superior Court of California has recently 
declared, in a case involving most of the issues presented 
herein, that a county which administers the State welfare 
laws may not legally exclude reservation Indians from 
receiving relief payments. Acosta v. County of San Diego, 
supra. 

3. In what is perhaps the oldest field of public service, 
the field of education, the courts, led by the Supreme Court 
of the United States, have been particularly insistent in 
requiring States to satisfy the guarantees of the 14th 
Amendment by according all persons equal opportunities 
and equal facilities to enjoy the benefits conferred by State 
laws. Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 83 
L. Ed. 208 (1938); Sweatt v. Painter, 339 U.S. 629, 94 
L. Ed. 1114 (1950); McLaurin v. Oklahoma State Regents 
et al., 339 U.S. 637, 94 L. Ed. 1149 (1950); Westminister 
School District v. Mendez, 161 F. (2d) 774 (C.C.A. 9, 1947); 
Gonzales v. Sheely, 96 F. Supp. 1004 (D.C., Ariz., 1951); 
Piper v. Big Pine School District, 193 Cal. 664, 226 Pac. 
926 (1924). 

In terms of Constitutional requirements, there are no 
differences in substance between limitations upon the rights 
of persons under State education, land, and fish and game 
laws, which the Supreme Court of the United States has 
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already declared invalid, and the exclusion of reservation 
Indians from the benefits of Arizona Social Security legis¬ 
lation presented in the case at bar. The State makes no claim 
of equal treatment on the ground that reservation Indians 
are entitled to social security payments under any provi¬ 
sion of State law other than the proposed plan, for no such 
comparable provision exists. Similarly, the State may not 
avoid its responsibilities by shifting them to the Federal 
Government or any other sovereign. Missouri ex rel. 
Gaines v. Canada, supra; Piper v. Big Pine School Dis¬ 
trict. supra. In view of these principles, it must be con¬ 
cluded that the social security program which Arizona 
proposes to establish is wholly contrary to the letter and 
spirit of the 14th Amendment to the United States Con¬ 
stitution. 

B. Adoption of the proposed Arizona social security 
program would subject the Secretary of the Depart¬ 
ment of Health. Education and Welfare and her sub¬ 
ordinates to suit under the Federal Civil Rights Acts. 

The appellant’s final argument in support of the proposed 
Arizona social security program is that, even though the 
exclusion of reservation Indians may conflict with the 
United States Constitution, the appellee is not within the 
class which is injured thereby, and, therefore, “is incom¬ 
petent to raise the issue . . . [as] a defense.” (Appel¬ 
lant’s Brief, pp. 9-11) This contention is wholly without 
substance. As long as the plan submitted by the State of 
Arizona does so violate the Constitution, the Secretarv of 
the Department of Health, Education and Welfare is legally 
bound to withhold her approval. The administration of the 
Social Security laws necessarily requires Federal officials 
to work in partnership with State officials. “The Social 
Security Act is an attempt to find a method by which all 
these public agencies may work together to a common end.” 
Steward Machine Co. v. Davis, 301 U.S. 548, 588, 81 L. Ed. 










43 


1279,1292 (1937). "When State officials perform their share 
of the social security functions in a discriminatory manner, 
Federal officials must refuse to participate or be deemed 
equally guilty of discriminatory practices, the latter of¬ 
ficials being no more immune from the operation of law. 
Picking v. Penn. R. Co., 151 F. (2d) 240 (C. C. A. 3, 1945). 
As Chief Justice Marshall said in the case of United States 
Bank v. Planters Bank, 9 "Wheat. 904, 907, 6 L. Ed. 244: 
“ * * * when a government becomes a partner * * * it 
descends to a level with those with whom it associates 
itself, and takes the character which belongs to its associates, 
and to the business which is to be transacted.” The Sec¬ 
retary of the Department of Health, Education and Wel¬ 
fare may not legally do with the State of Arizona what the 
State cannot validlv do bv itself. 

*> m 

An examination of the Federal Civil Rights Acts leads 
to the further conclusion that the social security program 
which Arizona proposes to institute violates the laws of 
the United States. Pertinent sections of the former stat¬ 
utes, for example, provide in part as follows: 

“All persons within the jurisdiction of the United 
States shall have the same right * * # to the full and 
equal benefit of all laws and proceedings for the secu- 
ritv of persons * * * as is enjoyed by white citizens.” 
(8 U.S.C., sec. 41; R.S. 1977). 

“Every person who under color of any statute, ordi¬ 
nance, regulation, custom, or usage, of any State * # * 
subjects, or causes to be subjected, any citizen * * * to 
the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable 
to the party injured in any action at law, suit in equity, 
or other proper proceeding for redress.” (S U.S.C., 
sec. 43; R.S. 1979.) 

The right to receive social security payments, without racial 
discrimination, in a State where such payments are made, 
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is a privilege secured by law within the meaning of these 
statutes. Although there is no legal or factual justifica¬ 
tion for such discrimination, the State law, upon which the 
proposed Arizona plan is based, specifically prohibits the 
distribution of such benefits to Indians living upon reserva¬ 
tions. From these simple truths, it follows automatically 
that any approval of the present State program by the 
Secretary of the Department of Health, Education and Wel¬ 
fare, and any action by either State or Federal officials pur¬ 
suant to such ratification, would be in direct violation of 
the Civil Rights Acts of the United States. The appellee, 
therefore, is perfectly competent to raise the unconstitu¬ 
tionality of the proposed Arizona social security plan as a 
defense in this suit. 

These conclusions find ample support in now well-settled 
judicial precedent, of which the recent case of Hurd v. 
Hodge , 334 IT. S. 24, 92 L. Ed. 11S7 (194S) is illustrative. 
In that case, which arose within the District of Columbia, 
the Supreme Court declared that the Civil Rights Acts es¬ 
tablish a principle of law and public policy applicable to 
Federal as well as to State instrumentalities, and, there¬ 
fore, prohibited Federal enforcement of a racially restric¬ 
tive covenant. (Enforcement of such covenants by a State 
court was held unconstitutional in the companion case of 
Shelley v. Kraemer , supra.) Certainly, this principle of 
non-discrimination, applicable to courts and legislatures, is 
equally binding upon the State and Federal officials who 
are concerned with the administration of the Social Secu¬ 
rity laws in the State of Arizona. No State or Federal of¬ 
ficial has a right to enforce a racially restrictive covenant, 
whether it be reduced to writing or rest upon unwritten 
usage, whether it relate to real property or to funds in the 
Treasury, whether it be directed against Negroes or In¬ 
dians, or any other racial group singled out for discrimina- 
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tory treatment. As Justice Black stated in Korematsu v. 
United States, 323 U.S. 214, 89 L. Ed. 194 (1944) at p. 216: 

“• * * all legal restrictions which curtail the civil 
rights of a single racial group are immediately sus¬ 
pect. • * * Pressing public necessity may sometimes 
justify the existence of such restrictions; racial antag¬ 
onism never can.” 

Conclusion 

On the basis of the foregoing statutes and judicial de¬ 
cisions, therefore, it becomes clear that the Secretary of 
the Department of Health, Education and "Welfare is under 
no duty to certify, and indeed has no legal right to certify, 
for Federal assistance a State social security plan which on 
its face discriminates against persons living within Indian 
reservations who happen to be of Indian blood, and that 
the judgment of the trial court should be affirmed. 
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